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Prevention  of  Pregnancy 

Among  Adolescents 
Part  1.  The  Schools'  Role 


by  Trudy  Ennis 


A.  his  two-part  article  examines  the  problem  of  pregnancy 
among  adolescents.  Part  1  explores  the  public  schools'  role 
in  solving  this  national  problem.  Part  2,  to  be  published 
in  the  summer  issue  of  the  School  Law  Bulletin,  will  set 
out  the  legal  framework  that  local  boards  of  education 
should  consider  in  developing  a  program  focused  on 
prevention  of  adolescent  pregnancy. 

The  numbers  of  births  and  abortions  among  adoles- 
cents are  much  higher  in  the  United  States  than  in  other 
developed  countries  because  American  teenagers  have  pro- 
portionately more  unintended  pregnancies  than  their 
counterparts  elsewhere,  not  because  they  are  more  sexually 
active.'  Differences  in  distribution  of  income,  in  the  degree 
of  societal  openness  about  sex,  and  in  the  degree  to  which 
contraceptives  are  accessible  are  among  the  factors  iden- 
tified as  explaining  the  differences  in  adolescent  pregnan- 
cy statistics  among  countries  that  have  similar  levels  of 
adolescent  sexual  activity  in  this  age  group. ^ 

Almost  weekly,  the  media  cover  a  new  development 
or  study  concerning  teenage  sexuality,  pregnancy,  or  sex 
education.  The  controversy  concerning  the  schools'  role 
in  sex  education  and  prevention  of  pregnancy  among 
adolescents  is  not  new,  but  recent  recognition  of  the  high 
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cost  to  the  individual  and  to  society  of  adolescent  pregnan- 
cies, coupled  with  the  onslaught  of  a  new  public  health 
problem— Acquired  Immune  Deficiency  Syndrome  (AIDS), 
has  fueled  the  demand  that  the  education  system  under- 
take an  active,  comprehensive  role  in  dealing  with  sexuality 
issues,  including  prevention  of  unwanted  adolescent  preg- 
nancies. Sex-related  problems  like  adolescent  pregnancy 
and  AIDS  are  enormous  societal  concerns.  Yet  the  pre- 
sent heavy  demands  on  the  school  system,  with  calls  for 
a  renarn  to  basics  and  improved  standardized  test  scores, 
have  made  school  officials  understandably  reluctant  to 
shoulder  further  health  responsibilities.  But  because  schools 
provide  the  one  constant  factor  in  the  life  of  every  adoles- 
cent until  he  or  she  graduates  or  drops  out,  schools  may 
well  be  the  only  way  to  reach  some  "at  risk"  girls.  Also, 
the  problems  of  basic  skills  and  adolescent  pregnancy  are 
connected— there  is  a  direct  correlation  between  a  girl's 
level  of  educational  skills  and  the  likelihood  that  she  will 
become  pregnant.' 

The  Dimensions  of  the  Problem 

The  number  of  pregnancies  among  adolescents  in- 
creased in  the  sixties  and  seventies  but  declined  slightly 
in  the  eighties.'*  The  growing  use  of  contraceptives  explains 


3.  See  generally  Adolescent  Pregnancy  Prevention  Clearinghouse,  Preven- 
ting Adolescent  Pregnancy:  What  Schools  Can  Do  (Washington,  D.C.: 
Children's  Defense  Fund,  September  1986). 

4.  Preventing  Children  Having  Children,  Clearinghouse  Paper  No.  1 
(Washington,  D.C.:  Children's  Defense  Fund,  n.d.),  p.  11. 
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why  pregnancy  rates  did  not  skyrocket  between  1970  and 
1980,  even  though  the  number  of  sexually  active  adolescents 
increased  by  two-thirds  during  those  years.*  Legalized  abor- 
tion, which  rose  dramatically  after  the  1973  United  States 
Supreme  Court  decision  in  Roe  v.  ]Mide,^  accounts  for  the 
increased  discrepancy  between  pregnancy  rates  and  birth 
rates.''  Thus  current  national,  state,  and  local  attention  to 
adolescent  pregnancy  results  not  from  a  sudden  awareness 
that  more  adolescents  are  becoming  pregnant  but  rather 
from  a  recognition  of  the  consequences  for  the  teenage 
mother,  her  child,  and  society.*  The  consequences  of  ear- 
ly parenthood  for  adolescent  males  are  not  so  clearly 
understood,  and  only  recently  has  a  push  developed  to  focus 
on  the  male  in  developing  pregnancy-prevention  strategies.' 

Nationwide  this  year  an  estimated  one  million  pregnan- 
cies will  occur  among  adolescents.  Of  these,  over  400,000 
will  be  aborted.  Of  the  approximately  500,000  births,  55 
per  cent  will  be  to  unmarried  adolescents. '"  Even  though 
only  45  per  cent  of  the  total  were  aborted,  80  per  cent  of 
all  adolescent  pregnancies' '  and  90  per  cent  of  the  pregnan- 
cies among  unwed  adolescents  are  unintended.'^  These 
figures  indicate  that  the  behavior  of  these  youngsters  might 
be  changed  by  emphasizing  abstinence/postponement,  by 
providing  accurate  information  about  effective  birth  con- 
trol, by  developing  feelings  of  self-worth,  or  by  providing 
a  sense  of  hope  and  opportunity  in  life. 

It  is  estimated  that  over  a  twenty-year  period  the 
average  cost  to  the  public  of  a  child  born  to  an  adolescent 
mother  in  1985  will  be  $15,620.''  A  third  of  all  teenage 
mothers  receive  public  assistance. '"  The  average  per-child 
cost  to  the  public  of  children  bom  to  adolescents  who 
receive  welfare  is  $36,508."  Pregnancies  among  ado- 


lescents annually  cost  North  Carolina  approximately 
$269,000,000.'*  Despite  these  large  state  expenditures,  the 
fact  that  a  child  has  an  adolescent  single  parent  is  the  best 
single  predictor  that  the  child  will  live  in  poverty. '"'  Seventy- 
five  per  cent  of  the  families  headed  by  single  mothers  live 
below  the  poverty  line.'*  North  Carolina's  poverty  rate  for 
children  is  2  per  cent  higher  than  the  national  average. " 

A  yet-undetermined  cost  to  society  is  the  cost  of  deal- 
ing with  "a  potentially  explosive  generation:  the  children 
of  the  children.''^"  Attention  has  thus  far  centered  on  the 
adolescent  mother's  hardships,  but  the  problems  are  even 
more  severe  for  her  child. 2'  Such  children  "are  more  likely 
to  die  in  their  first  year,  grow  up  in  poverty,  have  a  lower 
I.Q.,  repeat  a  grade  in  school,  be  victims  of  abuse  and 
neglect,  and  become  teen  parents  .  .  .  ."^^  The  educational 
system  and  the  social  and  health  care  agencies  will  be  called 
on  to  deal  with  this  "generation  of  children  at  risk  of  poor 
health,  low  educational  achievement  and  shifting  values 
.  .  .  r"  Although  children  of  adolescent  parents  tend  to 
be  less  healthy  than  other  children  and  have  more  learn- 
ing difficulties  in  school,  these  problems  can  be  partly  over- 
come through  early  intervention  with  health  and  educa- 
tional programs.  ^^ 

In  North  Carolina  in  1985,  16,280  unmarried  girls  aged 
15  to  19  became  pregnant  (compared  with  16,334  in  1980).^* 
Of  that  number  8,592  had  abortions  and  7,583  gave  live 
birth;  105  fetal  deaths  occurred.  Reflecting  a  disturbing 
national  trend, ^^  the  number  of  pregnancies  to  girls  be- 
tween 10  and  14  increased  from  753  in  1980  to  820  in  1985; 
the  number  of  live  births  in  this  young  age  group  decreased 
from  328  in  1980  to  311  in  1985,  but  the  number  of  abor- 
tions increased  from  414  in  1980  to  502  in  1985.  To  ap- 
preciate the  magnitude  of  these  statistics,   one  must 
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remember  that  they  do  not  include  the  number  of 
adolescents  who  married  as  the  result  of  an  unintended 
pregnancy  or  the  number  of  married  adolescents  who  had 
an  unintended  pregnancy. 

The  health  status  of  adolescents  who  give  birth  and 
their  children  is  also  an  area  of  concern.  Only  about  half 
of  the  adolescents  who  give  birth  receive  prenatal  care  in 
the  first  trimester  of  pregnancy.^''  The  infant  mortality  rate 
rises  for  the  children  of  adolescent  mothers— as  does  the 
percentage  of  low  birth-weight  babies,  a  factor  in  the  rates 
of  infant  mortality  and  developmental  disabilities.^*  Many 
of  the  pregnancy  risks  for  girls  aged  15  or  older  can  be 
eliminated  through  early  and  comprehensive  prenatal  care, 
but  the  risks  for  younger  girls  remain,  even  with  medical 
care. 2'  These  adolescents  suffer  more  complications  dur- 
ing pregnancy  and  delivery,  and  they  are  more  likely  to 
die  giving  birth.'"  Also,  the  cost  to  society  of  these  pregnan- 
cies among  young  adolescents  is  higher  than  the  cost  of 
other  pregnancies."  For  example,  30  per  cent  of  the  total 
cost  of  hospital  deliveries  to  adolescents  is  paid  by 
Medicaid.'^  One  reason  for  this  high  percentage  is  that 
many  of  the  pregnant  girls  who  qualify  for  Medicaid  have 
low  birth-weight  babies.  These  babies  often  must  be  placed 
in  intensive  care,  and  that  cost  is  high— between  $10,000 
and  $15,000  per  child." 

Identifying  the 
At-Risk  Adolescent 

The  problem  is  a  societal  one.  Nationwide,  the  number 
of  births  to  all  unmarried  women  increased  from  4  per  cent 
in  1950  to  20  per  cent  in  1982.'''  Although  the  increase 
in  child-bearing  by  unmarried  adolescents  during  the  six- 
ties and  seventies  caused  attention  to  focus  on  adolescent 
birth  rates,  such  births  reflect  the  general  trend  toward 
greater  numbers  of  births  out  of  wedlock. ''  Although  the 
percentage  of  sexually  active  black  adolescents  still  exceeds 
the  percentage  of  sexually  active  white  adolescents,  it  is 
among  whites  that  the  increase  in  births  to  unmarried 


adolescents  has  occurred.'*  From  1970  to  1981,  the  birth 
rate  among  unmarried  white  adolescents  increased  65  per 
cent  in  the  15-17  age  group  and  40  per  cent  in  the  18-19 
age  group.'''  The  birth  rate  among  blacks  in  both  age  groups 
actually  decreased  14  per  cent.'*  In  North  Carolina  in  1981 
the  pregnancy  rate  for  nonwhite  girls— 72  per  1,000— was 
substantially  higher  than  for  white  girls— 43  per  1.000." 
But  this  discrepancy  results  from  economic  factors  rather 
than  race.  The  higher  percentages  of  pregnancies  and  births 
among  nonwhite  adolescents  reflect  the  fact  that  a  much 
higher  percentage  of  minority  youths  are  economically 
disadvantaged.  Minority  adolescents  are  no  more  likely 
to  become  pregnant  or  to  give  birth  than  are  white  girls 
of  comparable  economic  and  educational  levels."" 

The  incidence  of  pregnancy  is  closely  linked  to  the 
adolescents'  feelings  about  the  opportunities  available  to 
them;  those  who  see  possibilities  ahead  have  an  incentive 
to  avoid  pregnancy."'  Nationally.  54  per  cent  of  black 
teenagers  aged  15-17.  compared  with  32  per  cent  of  white 
adolescents  in  the  same  age  group,  are  sexually  active;  yet 
blacks  are  Vh  times  more  likely  to  give  birth  and  5 'A  times 
more  likely  to  be  single  parents."^  Though  poverty,  not  race, 
is  the  single  biggest  predictor  of  pregnancy  in  adolescence, 
the  combination  of  poverty  and  lack  of  basic  skills  is  an 
even  more  reliable  indicator"'  "Pregnant  adolescents  who 
have  a  baby  are  more  likely  to  drop  out  of  school,  and  those 
who  drop  out  are  more  likely  to  become  pregnant  and  to 
have  a  child."""  Only  half  of  the  mothers  younger  than  18 
complete  high  school,  compared  with  90  per  cent  of  first- 
time  mothers  who  are  at  least  20  years  old."' 

Teenagers  from  low-income  families  are  more  likely 
than  middle  or  upper  income  adolescents  to  drop  out  of 
school,  and  minority  youth  are  more  likely  than  whites 
to  drop  out  or  to  be  behind  grade  level."*  Inadequacy  in 
basic  skills  limits  career  opportunities,  and  the  failure 
associated  with  the  lack  of  skills  leads  to  low  self-esteem."^ 
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This  combination  makes  adolescents  with  poor  basic  skills 
more  likely  to  become  parents  earlier  than  those  with  at 
least  average  academic  skills."*  Adolescents  with  similar 
family  income  and  basic  skills  levels,  regardless  of  their 
race  or  ethnic  group,  have  nearly  identical  rates  of  child- 
bearing."'  The  sense  of  opportunity  that  comes  with  hav- 
ing basic  skills  is  as  effective  among  minority  adolescents 


Schools  can  move  ef- 
fectively to  reduce 
teenage  pregnancy 
rates  by  developing 
academic  and  work- 
related  skills  and  im- 
proving self-image 
among  at-risk 
students. 


in  preventing  early  parenthood  as  it  is  among  white 

adolescents. 5"  The  following  statistics  should  concern 

educators.'* 

—Eighteen-  and  19-year-old  women  with  poor  basic  skills 

are  2.5  times  as  likely  to  be  mothers  as  those  with  average 

basic  skills. 
—Eighteen-  and  19-year-old  men  with  poor  basic  skills  are 

three  times  as  likely  to  be  fathers  as  those  with  average 

basic  skills. 
—Teens  with  poor  basic  skills  are  five  times  as  likely  as 

those  with  average  basic  skills  to  become  mothers  before 

age  16. 
—Young  women  with  poor  basic  skills  are  four  times  as 

likely  as  those  with  average  basic  skills  to  have  more 

than  one  child  while  in  their  teens. 
—More  than  half  of  15-  to  18-year-olds  with  family  incomes 

below  the  poverty  line  place  in  the  bottom  skills-level 

group.  Poverty-level  teenagers  are  four  times  more  likely 


to  have  poor  basic  skills  than  those  with  family  incomes 
above  the  poverty  line. 
—More  than  50  per  cent  of  black  15-  to  18-year-olds  and 
40  per  cent  of  Hispanic  teenagers  fall  in  the  bottom  skills 
group,  compared  with  13  per  cent  of  white  teenagers. 
Among  adolescents  who  live  in  poverty,  more  than  40 
per  cent  of  whites,  50  per  cent  of  Hispanics,  and  60  per 
cent  of  blacks  fall  in  the  bottom  skills  group. 
In  developing  strategies  to  prevent  adolescent  pregnan- 
cy, it  is  important  to  realize  that  these  at-risk  youngsters 
need  more  help  in  delaying  or  preventing  pregnancy  than 
do  other  adolescents. '^  Young  people  who  have  motiva- 
tion and  opportunity  may  simply  need  information  in  order 
to  prevent  pregnancy'^— which  may  mean  reinforcement 
of  a  decision  to  abstain  from  sexual  activity  during  adoles- 
cence and/or  the  provision  of  reliable  birth  control  infor- 
mation. But  adolescents  who  face  a  likelihood  of  failure 
in  school  and  at  work  are  in  jeopardy  of  becoming  preg- 
nant, and  they  need  more  than  information,  counseling, 
and  birth  control  services. '"  Schools  can  move  effectively 
to  reduce  teenage  pregnancy  rates  by  developing  academic 
and  work-related  skills  and  improving  self-image  among 
these  at-risk  students."  Efforts  to  identify  and  help  those 
at  risk  of  early  parenthood  must  begin  well  before  these 
children  reach  puberty.'* 

Certain  criteria  are  strong  indicators  of  at-risk  students 
who  need  both  motivation  to  delay  pregnancy  and  infor- 
mation about  how  to  prevent  pregnancy.  An  adolescent  who 
has  some  combination  of  the  following  characteristics  needs 
special  help.'^ 

—Adolescent's  mother  was  an  adolescent  parent. 
—Adolescent  is  economically  disadvantaged. 
—Adolescent  is  a  minority-group  member. 
—Adolescent  belongs  to  a  single-parent  household. 
—Adolescent  lacks  religious  or  other  values  learned  at 

home. 
—Adolescent  began  early  to  date  frequently. 
—Adolescent  has  low  educational  aspirations  and/or  lacks 

basic  skills. 
—Adolescent's  self-esteem  is  low. 
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—Adolescent  matured  sexually  early. 
—Adolescent  lacks  parental  support. 
—Adolescent  needs  peer  acceptance  or  suffers  peer 

pressure. 
—Adolescent  assumed  adult  responsibilities  at  an  early  age. 
—Adolescent  has  or  had  a  pregnant  older  sister. 
—Adolescent's  opportunities  are  limited. 
—Adolescent  is  retarded. 

—Adolescent  has  been  physically  and/or  sexually  abused. 
—There  are  nine  or  more  in  adolescent's  household,  which 

is  eligible  for  AFDC. 
—Adolescent  lacks  access  to  general  health  services  and 

information. 

Strategies  for 
Preventing  Pregnancy 

Even  though  schools  may  be  staggering  under  the  ex- 
pectation that  they  deal  with  national  ills  ranging  from 
alcohol  and  drug  abuse  to  juvenile  delinquency,  a  local 
system  concerned  about  adolescent  pregnancy  should 
realize  that  success  in  its  basic  mission— development  of 
basic  skills— helps  to  prevent  the  problem.**  Schools  face 
a  dilemma  trying  to  educate  low-income  students  with  poor 
basic  skills  because  these  children  also  bring  urgent 
nonacademic  needs  to  school  with  them."  But  despite  very 
real  budget  and  policy  constraints,  the  needs  of  these  at- 
risk  students  can  be  addressed  without  jeopardizing  educa- 
tional programs.*"  Possibilities  include:*' 
—More  flexible  learning  environments  that  allow  children 
entering  school  to  experience  success  before  they  ex- 
perience failure,  and  thus  preserve  their  self-esteem. 
—Procedures  for  identifying  children  who  are  falling  be- 
hind in  elementary  and  middle  schools  and  for  focusing 
expanded  remedial  and  compensatory  education  pro- 
grams on  such  children. 
—Strengthening  of  dropout-prevention  activities  at  the  high 
school  level,  including  models  that  combine  self-paced 
remedial  instruction,  vocational  preparation,  and  limited 
work  experience. 
—Strong  efforts  to  involve  parents  and  community  groups 
in  collaborative  efforts  that  address  the  special  needs  of 
disadvantaged  youths. 


— Re-examination  of  school  policies  and  curricula  related 
to  education  concerning  sexuality  and  building  of  com- 
munity support  for  broader  initiatives  that  include  health 
education,  family  life  education,  and  life-planning  and 
decision-making  skills. 
—Strategies  for  increasing  college  enrollments  among 
economically  disadvantaged  students,  including  com- 
prehensive counseling  and  guidance  programs  to  make 
poor  and  minority  youths  more  aware  of  postsecondary 
opportunities. 
—Reviewing  unmet  health  needs  within  the  student  popula- 
tion and  attempting  to  stimulate  a  community-wide  ex- 
amination of  the  most  effective  means  to  ensure  access 
to  health  services  for  poor  adolescents. 
—Sponsoring  opportunities  for  community  service,  such 
as  cross-age  tutoring  programs  within  school  or  volunteer 
placements  with  community  agencies  to  bolster  students' 
sense  of  responsibility  and  self-worth. 
—Working  with  youth-serving  organizations  in  the  com- 
munity to  establish  or  expand  recreational  or  social  pro- 
grams for  poor  and  minority  youths,  in  order  to  both 
bolster  self-esteem  and  provide  avenues  for  nonacademic 
achievement. 
—Establishing  a  comprehensive  school-to-work  transition 
program  in  cooperation  with  business  leaders  and  youth 
employment  agencies  to  provide  summer  jobs  for  disad- 
vantaged youths  and  employment  guarantees  (when 
possible)  for  high  school  graduates. 
As  the  discussion  later  in  this  article  indicates,  one 
strategy  for  prevention  may  be  programs  in  sex  education 
that  include  birth  control  information.  Such  information 
may  help  to  prevent  pregnancy  for  senior  high  school 
students  who  are  sexually  active,  but  other  efforts  are  prob- 
ably necessary  for  younger  smdents  and  may  even  succeed 
in  postponing  sexual  involvement  by  older  students.  For 
example.  Postponing  Sexual  Involvement  (PSI),  a  program 
focused  at  preteens  and  early  teenagers  and  used  primari- 
ly in  the  eighth  grade,  helps  adolescents  develop  skills  to 
resist  social  and  peer  pressure  to  become  sexually  active. 
Its  goal  is  to  make  young  people  aware  of  their  option  to 
say  "no"  and  teach  them  how  to  carry  out  that  decision.*^ 
As  noted  earlier  in  this  article,  the  number  of  pregnancies 
and  births  to  the  under-fifteen  population  is  increasing,  part- 
ly because  the  increasing  numbers  of  sexually  active 
younger  adolescents  use  birth  control  measures  less  effec- 
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lively  than  older  teenagers.*^  Thus  a  program  that  helps 
in  postponing  sexual  involvement  has  real  potential  to  af- 
fect the  adolescent  pregnancy  problem.  A  recent  study  in 
Atlanta,  where  the  program  was  developed,  indicates  that 
PSI  reduced  by  approximately  65  per  cent  the  number  of 
eighth  graders  who  became  sexually  active.**  PSI  appears 
to  be  effective;  it  is  also  less  controversial  than  some  other 
components  of  a  sex  education  curriculum  because  it 
focuses  on  abstinence.  Many  school  systems  in  North 
Carolina  are  already  using  the  program,  and  others  plan 
to  establish  or  expand  PSI. 

Attitudes  Toward  Sex  Education 

School  systems  that  wish  to  take  pregnancy-prevention 
measures  beyond  their  primary  function  of  providing  educa- 
tion skills  appear  to  have  general  public  support.  A  1982 
survey  indicates  that  82  per  cent  of  the  adult  population 
supports  sex  education  in  the  schools,  up  considerably  since 
the  1960s.*'  Another  survey  reveals  that  70  per  cent  of 
adults  approve  of  providing  explicit  information  on  birth 
control  in  sex  education  classes.**  But  approval  of  sex  edu- 
cation drops  to  34  per  cent  if  the  instruction  is  offered  with- 
out parental  consent.*^  Despite  cries  from  some  quarters 
that  sex  education  encourages  sexual  activity  among  adoles- 
cents, only  12  per  cent  of  adults  surveyed  believed  that  this 
is  true.*'  Evaluations  of  family-life  instruction  indicate  that 
sex  education  has  a  positive  effect  on  self-esteem  and  de- 
cision-making skills,  both  of  which  are  related  to  respon- 
sible behavior.*'  Also,  70  per  cent  of  parents  whose  children 
have  been  in  sex  education  courses  report  that  they  now 
have  better  communication  with  their  children.''" 

Few  sex  education  programs  have  been  evaluated  to 
determine  their  long-term  effects  on  students'  knowledge, 
attitudes,  and  behavior.  But  a  recent  national  study  that 
focuses  on  the  relationship  between  sex  education  and 
adolescent  sexuality,  use  of  contraceptives,  and  pregnan- 
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cy  rates  indicates  that  (a)  the  decision  to  engage  in  sexual  V 
activity  is  not  influenced  by  whether  the  adolescent  had 
sex  education  in  school,  and  (b)  there  is  no  association 
between  sexual  activity  and  courses  that  specifically  cover 
contraception. ''  But  the  most  important  finding  is  that 
among  sexually  active  girls,  those  who  have  had  sex  educa- 
tion seem  less  likely  than  others  to  become  pregnant. 
Among  whites,  girls  who  have  not  received  sex  education 
are  60  per  cent  more  likely  to  become  pregnant  than  those 
who  have  had  the  course.  Among  blacks  the  figure  is  70 
per  cent.  Girls  who  had  been  instructed  about  contracep- 
tion were  more  likely  to  use  contraceptives  the  first  time 
they  had  intercourse  and  to  continue  that  use.  This  find- 
ing is  important  because  most  young  women  do  not  use 
contraceptives  for  at  least  nine  months  after  they  begin  sex- 
ual activity,''^  and  half  of  all  unintended  pregnancies  oc- 
cur within  the  first  six  months  after  a  girl  first  becomes 
sexually  active.''^ 

In  December  1986  a  National  Research  Council  panel 
composed  of  doctors,  public  health  experts,  scientists,  and 
demographers  recommended  that  contraceptives  be  easi- 
ly and  inexpensively  available  to  teenagers  in  order  to  pre- 
vent adolescent  pregnancy,  which  the  Council  termed  a    ^ 
"serious  national  problem.'"^"  One  Council  member  also    ( 
stated  that  "[n]on- recognition  of  the  prevalence  of  adoles- 
cent sexuality  is  part  of  the  trap  we  live  in  .  .  .  ."^'  Pregnan- 
cy rates  among  adolescents  are  higher  in  America  than  in 
other  developed  countries,  despite  similar  rates  of  sexual 
activity,  because  those  countries  make  contraceptives  readi- 
ly available  and  "take  a  more  pragmatic  view  of  teen-age      , 
sexuality."''* 

Eighty-four  per  cent  of  students  who  have  received  sex  | 
education  in  schools  and  88  per  cent  of  those  who  have 
studied  birth  control  considered  the  information  to  be  i 
worthwhile.  ■'■'  Seventy-eight  per  cent  of  those  who  had 
received  no  sex  education  and  77  per  cent  who  had  re- 
ceived no  birth  control  information  felt  that  such  instruc- 
tion would  have  been  helpful.  In  a  poll  conducted  in  late 
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1986,''*  teenagers  listed— in  descending  order— parents, 
friends,  school,  and  the  media  as  their  source  of  informa- 
tion about  pregnancy.  Fifty-nine  per  cent  of  these  students 
had  received  sex  education  at  school,  but  only  39  per  cent 
had  attended  classes  that  included  birth  control  informa- 
tion. The  study  sponsor,  Planned  Parenthood  Federation 
of  America,  stated  that  the  results  showed  "a  clear  need 
for  easy  availability  of  contraceptives  for  teenagers  as  well 
as  more  and  better  sex  education."  The  results  are  as 
follows. 

—Fifty-seven  per  cent  had  had  sexual  intercourse  by  age  17. 
—Twenty-nine  per  cent  had  had  sexual  intercourse  by  age 

15. 
—Twenty  per  cent  had  had  sexual  intercourse  by  age  14. 
—At  every  age  level,  more  boys  than  girls  had  had  sexual 

intercourse. 
—Among  those  who  were  sexually  experienced,  56  per 

cent  used  no  birth  control  the  first  time. 
—Twenty-seven  per  cent  still  were  not  using  a  contra- 
ceptive. 
—A  third  used  one  all  the  time. 
—Fifteen  per  cent  sometimes  used  one. 
These  findings  support  the  National  Research  Council's 
I      recommendations  published  a  week  before  the  results  of 
the  poll. 

Also,  the  answers  to  questions  about  why  teenagers 
do  not  use  birth  control  support  earlier  conclusions. 
—Thirty-nine  per  cent  simply  did  not  want  to. 
—Twenty-five  per  cent  lacked  knowledge  of  or  access  to 

contraceptive  measures. 
—Twenty-four  per  cent  are  afraid  or  embarrassed  to  use 

them. 
—Twenty  per  cent  did  not  expect  to  need  a  contraceptive 

or  did  not  want  to  take  time  to  use  it. 
—Fourteen  per  cent  were  not  worried  about  pregnancy. 
In  order  to  increase  use  of  birth  control,  the  students 
recommend  as  follows. 

—Tell  teenagers  where  they  can  get  birth  control  devices 
without  anyone's  finding  out  (75  per  cent  recommen- 
dation) 
—Provide  free  birth  control  devices  (78  per  cent  recom- 
mendation). 
—Emphasize  to  teenagers  that  using  birth  control  measures 
is  the  responsible  thing  to  do  (59  per  cent). 


Many  adults  suppose  that  most  adolescents  know  about 

the  easy  availability  of  birth  control  and  simply  do  not  want 

to  use  it,  whereas  teenagers  say  that  they  need  and  want 

information. 

Other  studies  suggest  the  following  reasons  why 

adolescents  do  not  seek  contraceptives  or  do  not  use  them 

effectively  and  consistendy:^' 

—The  side  effects  and  dangers  of  birth  control  measures 
are  not  compared  with  the  dangers  of  childbirth. 

—Adolescent  thought  mode  is  accurately  characterized  as 
"risk-taking."  Adolescents  do  not  realize  the  importance 
or  urgency  of  pregnancy-prevention  measures.  Usually, 
the  adolescent  does  not  consciously  decide  not  to  use 
birth  control.  Either  she  cannot  readily  obtain  contracep- 
tives or  she  simply  does  not  realize  that  pregnancy  is 
a  very  real  possibility  for  a  female  who  engages  in  in- 
tercourse, even  once. 

—Misinformation. 

—Fear  that  her  family  will  find  out  (even  though  only  10 
per  cent  of  clinics  require  parental  consent). 

—Does  not  expect  to  have  sex. 

—Does  not  want  to  admit  sexual  activity. 

—Birth  control  devices  cost  too  much. 

—Television  glorifies  sex  and  constantly  bombards  ado- 
lescents with  sexual  content,  yet  responsible  messages 
about  adolescent  pregnancy  and  birth  control  are  con- 
siderd  too  controversial  for  television. 

—Sexuality  is  not  openly  discussed. 

The  Schools'  Mandate 

In  addition  to  statistical  evidence  that  schools  or  school 
programs  can  affect  adolescent  pregnancy  rates,  the  educa- 
tional system  has  legal  authority  and  bases  for  developing 
educational  policies  to  address  the  problem  of  adolescent 
pregnancy. 

The  statutes  provide  that  by  1988  all  North  Carolina 
public  school  systems  shall  have  developed  a  comprehen- 
sive health  education  program  for  kindergarten  through 
ninth  grade.*"  "  '[CJomprehensive  school  health'  includes 
the  subject  matter  of  mental  and  emotional  health,  drug 
and  alcohol  abuse  prevention,  nutrition,  dental  health,  en- 
vironmental health,  family  living,  consumer  health,  disease 
control,  growth  and  development,  first  aid  and  emergen- 
cy care,  and  any  like  subject  matter.""  Development  and 
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administration  of  the  health  program  is  the  responsibiUty 
of  each  local  school  administrative  unit,  a  local  school 
health  education  coordinator  for  each  county,  the  Depart- 
ment of  Public  Instruction,  and  a  State  School  Health 
Education  Advisory  Committee. ^^  "Each  existing  local 
school  administrative  unit  is  eligible  to  develop  and  sub- 
mit a  plan  for  a  comprehensive  school  health  education 


The  problems  of  basic 
skills  and  adolescent 
pregnancy  are 
connected— there  is  a 
direct  correlation  be- 
tween a  girl's  level  of 
educational  skills  and 
the  likelihood  that  she 
will  become  pregnant. 


program  which  shall  meet  all  standards  established  by  the 
State  Board  of  Education,  and  to  apply  for  funds  to  ex- 
ecute such  plans."'^  The  role  that  each  administrative  unit 
chooses  to  adopt  in  preventing  adolescent  pregnancy  may 
depend  on  how  it  interprets  the  phrases  "comprehensive 
school  health  education  program"  and  "family  living"  as 
a  part  of  that  curriculum.  The  Department  of  Public  In- 
struction (DPI)  is  to  "supervise  the  development  and  opera- 
tion of  a  statewide  comprehensive  school  health  education 
program  including  curriculum  development,  in-service 
training  provisions  and  promotion  of  collegiate  training, 
learning  material  review,  and  assessment  of  evaluations  of 
local  programs  in  the  same  manner  as  for  other  pro- 
grams."*" The  statute  reflects  a  legislative  intent  not  only 
that  DPI  designate  specific  positions  responsible  for  im- 
plementing the  program  but  also  that  the  program  be 
comprehensive. 

A  truly  comprehensive  school  health  program  would 


have  to  deal  with  issues  of  adolescent  sexuality  and 
pregnancy  prevention.  A  teenager's  health  is  closely  linked 
to  his  or  her  sexual  practices  because  sexual  issues  in- 
cluding pregnancy  are,  along  with  drugs  and  suicide,  the 
primary  health-related  matters  an  adolescent  must  face.*' 
It  can  be  argued  that  a  school  system  that  purports  to  teach 
health  to  adolescents  without  dealing  with  the  many  prob- 
lems related  to  sex  is  not  fulfilling  its  duty  to  implement 
a  "comprehensive  school  health  education  program." 

The  1985  General  Assembly  authorized  the  Legislative 
Research  Commission  to  study  the  teaching  of  adolescent 
sexuality  in  the  public  schools.**  After  one  meeting  the 
group  that  was  making  the  study  dissolved  because  it  de- 
cided that  local  school  boards  were  responsible  for  deter- 
mining how  they  would  deal  with  adolescent  pregnancy 
and  prevention  of  premature  births.*''  The  1986  session  of 
the  General  Assembly  authorized  a  commission  to  study 
adolescent  pregnancy  and  premature  birth  prevention**  in 
order  to  determine  what  private  agencies,  public  agencies, 
and  health  departments  are  doing  to  cope  with  the 
problem.*'  In  addition,  that  commission  continues  to  follow 
developments  within  DPI.'" 

Thus,  though  the  General  Assembly  has  signaled  its 
intent  that  pregnancy-prevention  components  be  part  of  the 
public  schools'  curriculum,  it  has  left  the  initiative  in  the 
hands  of  local  school  boards.  The  local  board  therefore 
has  a  responsibility  as  well  as  an  opportunity  to  choose 
an  approach  and  develop  an  enabling  policy  for  its  school 
system  to  use  in  dealing  with  adolescent  pregnancy. 

Besides  authorizing  the  two  study  commissions  to  in- 
vestigate issues  related  to  adolescent  pregnancy,  over  the 
1985-86  legislative  sessions  the  General  Assembly  ap- 
propriated $2  million  to  the  Department  of  Human  Re- 
sources (DHR)  to  be  made  available  to  local  communities 
for  adolescent  pregnancy-prevention  programs,  and  then 
another  $400,000  to  fund  programs  that  had  not  qualified 
under  the  initial  DHR  guidelines.''  The  following  criteria 

(continued  on  page  14) 


82.  Id.  at  §  I15C-81(e)(3). 

83.  Id.  at  §  11 5C-8 1(e)(4). 

84.  Id.  at§  115C-81(e)(5). 


85.  Op.  cil.  supra  note  U,  at  pp.  5-7. 

86.  1985  N.C.  Sess.  Laws,  ch.  790. 

87.  Op.  cit.  supra  note  16.  remarks  by  Representative  L.  Jeralds,  co- 
chairman  of  the  Commission  on  Adolescent  Pregnancy  and  Premature  Births. 

88.  Studies  and  Reports  Authorized  by  the  1986  Session  of  the  North 
Carolina  General  Assembly,  General  Research  Division,  Legislative  Service 
Office  (August  4,  1986). 

89.  Op.  cit.  supra  note  16^  remarks  by  Representative  Jeralds,  co-chairman 
of  the  Commission  on  Adolescent  Pregnancy  and  Premature  Births. 

90.  Id. 

91.  Id. 
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Types  of  Local  Responses  Funded 

by  State  Appropriations 
Allocated  Under  DHR  Guidelines* 


The  projects  to  decrease  the  number 
of  adolescent  pregnancies  and  prema- 
ture births  are  either  community-based 
(sometimes  with  involvement  by  the 
schools)  or  school-based.  Many  of  the 
local  programs  adopt  a  comprehensive 
approach  to  the  problem  of  adolescent 
pregnancy  whereas  others  seem  to 
focus  simply  on  advocating 
abstinence/postponement.  Whatever 
the  type  of  response  it  offers,  each 
program  represents  the  community's 
recognition  that  a  problem  exists  and 
a  willingness  to  take  steps  to  remedy 
the  situation.  However,  a  school 
.    system  that  can  generate  community 
'    support  for  approaches  to  prevent 
pregnancy  among  those  girls  who  do 
become  sexually  active  even  though 
they  have  been  encouraged  to  "say 
no"  probably  will  be  more  effective 
than  others  in  reducing  the  number  of 
adolescent  pregnancies.  Stressing  to 
students  that  they  need  not  succumb 
to  pressures  to  become  sexually  active 
does  not  preclude  programs  that  also 
provide,  for  example,  birth  control  in- 
formation and/or  referral  to  communi- 
ty health  services. 

Community-based  projects  in- 
clude: 

(1)  Project  "5££A"'— TriCounty 
Health  Services,  Beaufort  County.  The 
goal  is  to  decrease  the  number  of 
unintended  adolescent  pregnancies,  in- 
crease prenatal  care,  and  increase  the 
care  for  infants  bom  to  adolescents.  A 


*North  Carolina  General  Assembly, 
Minutes  of  the  Commission  on  Adolescent 
I     Pregnancy  and  Premature  Births,  and  At- 
tachments (Raleigh,  N.C.,  November  18, 
1986). 


health  educator  will  design  a  manual 
and  program  for  training  lay  persons 
in  basic  information  on  adolescent 
development,  human  sexuality,  parent- 
ing, communication,  and  community 
organization.  These  volunteers  will 
serve  as  resources  for  the  community, 
provide  individual  and  family  counsel- 
ing, and  speak  to  organizations  about 
adolescent  concerns. 

(2)  Catawba  County  Adolescent 
Pregnancy  Prq/'ec/— Catawba  County 
Health  Department.  The  goal  is  a 
cooperative  effort  to  develop  public 
awareness,  to  educate  parents  and 
adolescents,  to  make  prevention/in- 
tervention programs  more  accessible, 
and  to  provide  support  programs.  The 
coordinator  will  unite  efforts  to 
develop  personal-intervention  plans, 
establish  an  interagency  advisory 
group,  develop  a  comprehensive  con- 
tinuing public  information  campaign, 
establish  parenting  classes,  present 
workshops  in  community  settings, 
develop  a  volunteer  training  program, 
and  establish  a  resource  center. 

(3)  "Drama /or  L//e"— Cumberland 
County  Interagency  Coalition  for 
Adolescent  Health,  Cumberland  Coun- 
ty Health  Department.  The  coalition's 
goal  is  to  establish  a  central  clear- 
inghouse under  the  direction  of  the 
county  health  department's  health 
education  division.  This  clearinghouse 
will  organize  and  implement  a 
community-based  program  to  present 
twenty  sociodramas  about  crises  and 
issues  concerning  family  life,  growing 
up,  and  community  interaction.  These 
plays,  whose  content  will  be  deter- 
mined by  specialists  from  the  coali- 
tion, will  be  performed  by  the  Fay- 
etteville  Little  Theatre  troup.  After 


each  performance,  the  young  people 
who  attend  will  decide  how  the  dram- 
atized issue  is  best  resolved.  The 
plays  will  be  presented  to  school 
groups,  community  and  recreational 
centers,  social  groups,  and  others  by 
request.  At  least  forty-eight  perfor- 
mances will  be  given,  and  the  twenty 
different  dramas  will  all  be  videotaped 
and  distributed. 

(4)  "Teen  Links"— ¥orsyih  County 
Health  Department.  The  goal  is  to 
enable  local  providers  of  adolescent 
health  and  human  services  to  coor- 
dinate efforts  that  focus  on  solving  the 
high-risk  teenager's  problems.  A 
health  educator  and  a  medical  social 
worker  will  identify  and  train  influen- 
tial people  in  high-risk  neighborhoods 
and  in  high-risk  groups  of  adolescents 
to  serve  as  "links"  in  communication 
between  high-risk  teens  and  providers 
of  health  services.  These  trained  per- 
sonnel will  help  in  assessing  attitudes 
and  special  concerns  of  high-risk 
teens  relating  to  early  child-bearing, 

in  establishing  resources  to  meet  the 
special  needs  identified,  and  in 
establishing  "Teens  with  Dreams" 
(groups  of  adolescent  males  and 
teenage  fathers). 

(5)  Mentor  and  Adolescent  Pregnan- 
cy Prevention  Program— Gates  County 
Agricultural  Extension  Service.  The 
goals  are  to  develop  a  volunteer  pro- 
gram —a  system  of  community 
mentors— to  provide  support,  educa- 
tion, and  counseling  to  pregnant  girls, 
nonpregnant  high-risk  adolescents,  and 
teenage  parents;  to  develop  and  ad- 
minister a  survey  to  the  teenage  par- 
ticipants that  will  identify  factors  con- 
tributing to  adolescent  pregnancy;  and 
to  develop  a  locally  based  videotape 
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aimed  at  pregnancy  prevention  by  il- 
lustrating the  problems  of  teenage 
pregnancy. 

(6)  Adolescent  Health  Council— 
Gaston  County  Health  Department. 
The  goal  is  to  address  a  broad  range 
of  adolescent  health  problems.  The 
council  will  conduct  and  publish  a 
community-needs  assessment  and  im- 
plement strategies  to  increase  com- 
munity awareness  of  adolescent  health 
concerns,  particularly  those  related  to 
early  sexual  activity. 

(7)  North  Carolina  Coalition  on 
Adolescent  Pregnancy— MeMenbmg 
County.  The  goal  is  to  establish  local 
counterparts  of  the  state  coalition  to 
prevent  teenage  pregnancy.  The  state 
coalition  provides  information  and 
communicates  with  local  councils, 
provides  consultation  and  technical 
assistance  to  local  councils,  conducts 
training  workshops,  and  monitors 
development  and  implementation  of 
legislation  and  policies.  The  local 
councils  are  to  conduct  local 
community-needs  assessments,  develop 
a  three-year  plan  for  preventing 
teenage  pregnancies,  and  monitor 
local  progress. 

(8)  TJie  "Eye  Can"  Story— 
Northeastern  North  Carolina  Tomor- 
row, Halifax  County.  The  goal  is  to 
produce  a  film  titled  "Eye  Can,"  the 
story  of  a  disadvantaged  teenage  girl 
in  rural  North  Carolina  as  she  over- 
comes pressure  to  become  sexually  in- 
volved while  striving  to  become  an 
engineer.  The  story  will  be  filmed  in 
Halifax  County,  a  rural  county  with  a 
severe  problem  of  adolescent 
pregnancy. 

(9)  Teen  Pregnancy  Prevention- 
Henderson  County  Health  Depart- 
ment. The  goal  is  to  provide  a  wide 
range  of  educational  opportunities  for 
teenagers  and  parents  in  such  areas  as 
parenting  skills,  financial  manage- 
ment, use  of  resources,  nutrition, 
family  values,  substance  abuse,  and 
postponement  of  sexual  involvement. 
Referrals  will  be  made  to  clinical  ser- 


vices in  the  community.  A  newsletter 
will  be  developed,  and  trained 
volunteers  will  man  a  telephone  hot- 
line for  teenagers.  Project  staff  will 
provide  counseling,  with  priority 
given  to  teens  at  risk  of  becoming 
pregnant.  A  peer  counseling  program 
will  also  be  established. 

(10)  Indigenous  Health  Advisers— 
Planned  Parenthood  of  Orange  Coun- 
ty. The  goal  is  to  identify,  train,  and 
support  health  advisers  ("natural 
helpers")  in  rural  Orange  County  to 
deal  with  issues,  including  sexuality 
and  reproduction,  important  to 
teenagers  and  to  families  they  know. 
They  will  provide  information, 
counseling,  and  referrals  to  310  people 
during  the  seventeen  months  of  the 
project. 

(11)  New  Horizons-Y^CA  of  Wake 
County,  Inc.  The  goal  is  to  provide  a 
teen  center,  peer  counseling,  and  men- 
tors. At  the  teen  center,  teens  will 
participate  in  activities  designed  to 
allow  them  to  discuss  and  influence 
decisions  important  to  them.  Through 
the  peer  counseling  program,  selected 
adolescents  will  learn  about  com- 
munication skills,  counseling  tech- 
niques, services  available  to 
adolescents  in  Wake  County,  human 
sexuality,  teenage  depression  and 
suicide,  and  substance  abuse.  Adult 
parents  and  members  of  civic  and  ser- 
vice organizations  will  be  assigned  to 
work  individually  with  adolescent 
parents  to  build  self-esteem,  provide 
sex  education,  develop  personal  goals, 
prevent  child  abuse,  and  provide  job 
information  and  referral. 

Combined  community/school 
efforts  include: 

(1)  Anson  County  Teen  Health 
Clinic.  The  goal  of  the  county  health 
department  and  the  Anson  County 
School  Board  is  to  provide  teenagers 
with  easy  access  to  a  comprehensive 
health  program  by  locating  a  clinic  on 
the  senior  high  school  grounds.  A 
school  board  member  is  on  the  steer- 


ing committee  for  program  develop- 
ment. A  fully  equipped  trailer  will  be 
purchased  to  provide  space  for  educa- 
tional activities  and  for  examining 
rooms.  The  county  health  department 
and  the  department  of  social  services 
will  staff  the  clinic.  Parental  consent 
is  required  before  a  student  may 
receive  services. 

(2)  "Teen  Improvement  Program"— 
Bertie  County.  The  goal  of  the  Rural 
Health  Associates,  the  Bertie  County 
Health  Department,  and  the  Bertie 
County  Schools  is  to  reduce  the 
number  of  unintended  adolescent 
pregnancies  and  improve  the  health  of 
pregnant  adolescents  and  their  infants. 
Clinical  and  educational  efforts  will 
be  directed  toward  ninth  graders  at 
Bertie  Senior  High,  the  only  senior 
high  school  in  the  county.  The  health 
department  and  the  school  system 
together  hired  a  health  educator.  So 
far,  pregnant  adolescents  have  been 
referred  to  health  care  providers, 
transportation  has  been  provided  to 
health  services,  home  visits  have  been 
made  to  pregnant  teenagers  and  new 
teenage  parents,  and  school-based 
prenatal  education  classes  have  been 
provided.  Future  plans  include  school- 
based  parenting  classes,  a  school 
family-life  curriculum  dealing  with 
preventive  education  and  decision- 
making, increased  use  of  the  health 
educator  and  her  assistant  in  a  clinical 
setting  at  the  health  department, 
public  service  announcements,  a  sup- 
port group  for  pregnant  teenagers  and 
teenage  parents,  and  a  project  ad- 
visory council. 

(3)  "How  to  Say  A'o"— Brunswick 
County  Schools.  The  goal  of  the 
schools  and  the  Brunswick  County 
health  and  social  services  departments 
is  to  encourage  students  aged  12-18  to 
postpone  sexual  involvement  through 
the  "How  to  Say  No"  curriculum. 
Parental  education  will  focus  on  the 
pressures  adolescents  face  to  be  in- 
volved with  sex,  drugs,  and  alcohol. 
Parent/adolescent  interaction  will  be 
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encouraged  as  the  way  to  address 
these  pressures  and  find  the  best  solu- 
tions. Peer  and  mentor  counselors  will 
be  trained  to  help  adolescents  deal 
with  crises.  The  social  services  and 
health  departments,  the  schools,  and 
the  churches  will  provide  speakers 
and  activities  to  support  the  program. 

(4)  Hibriten  Health  Service— 
Caldwell  County  Health  Department. 
The  health  department  and  the  school 
system  seek  to  reduce  early  sexual  in- 
volvement and  adolescent  pregnancy, 
use  of  drugs  and  alcohol,  and  crime 
by  teaching  teenagers  how  to  make 
well-based  decisions.  The  seventh- 
and  eighth-grade  curricula  will  stress 
"How  to  Say  No."  A  health  educator, 
whose  time  will  be  divided  between 
the  middle  and  high  schools,  will  be 
the  coordinator  for  school  ad- 
ministrators, faculties,  parents,  and 
students  and  will  teach  classes  to 

)     students  and  parents. 
(5)  Stop  Teenage  Pregnancy— 
Carteret  County.  The  goal  is  to  pro- 
vide a  broad  approach  to  the  complex 
problem  of  adolescent  pregnancy.  One 
counselor  will  meet  with  all  ninth 
graders  in  both  high  schools  to 
discuss  anatomy,  physiology,  concep- 
tion, peer  pressure,  contraceptives, 
health  risks,  costs  of  pregnancy,  and 
sexually  transmitted  diseases.  Because 
repeat  pregnancies  are  frequent,  a  sec- 
ond part-time  counselor  will  work 
with  teenagers  who  have  already  been 
pregnant.  She  will  work  with  local 
health  providers  to  identify  all 
teenagers  who  recently  gave  birth,  and 
high-risk  teenagers  will  be  contacted 
individually.  They  will  be  encouraged 
to  choose  a  reliable  birth  control 
method  and  use  it  consistently;  in- 
formed about  child-support  provisions, 
including  blood-testing  for  paternity: 
and  encouraged  to  use  community 
resources  and  to  stay  in  school.  Infor- 
mal afternoon  sessions  focused  on  the 
I      high-risk  students  will  be  held  in  two 
areas  of  the  county  that  these  students 
can  reach  easily.  Sexuality  will  be 


discussed  in  greater  detail,  and 
resisting  peer  pressure  and  the  impor- 
tance of  receiving  a  good  education 
will  be  emphasized.  Special  written 
materials  and  movies  will  deal  with 
such  subjects  as  childbirth  and 
developmental  disabilities.  In  addition, 
transportation  will  be  provided  to 
students  who  need  community 
services. 

(6)  "Happy"— HealXh  and  Pregnancy 
Prevention  for  Youth  and  Columbus 
County  Public  Health  Department, 
Columbus  County.  The  goal  of  the 
health  department  and  the  Columbus 
County  and  Whiteville  City  school 
systems  is  to  coordinate  an  educa- 
tional program  and  a  public  awareness 
program.  A  full-time  project  coor- 
dinator will  gather  information  on  stu- 
dent health  concerns,  develop  a  health 
profile,  identify  students  at  high  risk, 
and  provide  preventive  educational 
services  to  students.  Specialized 
educational  and  health  services  will 
be  provided  to  pregnant  and  parenting 
students.  Educational  programs  will 
be  developed  for  use  with  civic,  agen- 
cy, and  community  groups. 

(7)  Adolescent  Pregnancy  Prevention 
Project— Dawidson  County  Health 
Department.  The  goal  is  to  reduce  the 
number  of  unintended  pregnancies. 
The  project  staff  will  document  the 
pregnancy  rate  of  15-  to  19-year-olds 
in  certain  schools,  provide  educational 
materials  and  equipment  to  schools 
and  community,  and  train  teachers  and 
community  leaders  in  conducting 
family-life  education.  All  decisions 
will  be  approved  by  the  School  Health 
Advisory  Board.  A  health  department 
nurse  divides  her  time  among  three 
pilot  high  schools.  She  handles  all 
student  health  problems  and  is  a 
"nurse/friend"  to  students  with  pro- 
blems. Postponing  sexual  involvement 
is  encouraged,  but  if  the  student  is 
sexually  active,  the  nurse  advises  him 
or  her  to  be  responsible  for  those  ac- 
tions. Parental  involvement  is  en- 
couraged. A  recognized  leader  in 


prevention  of  teenage  pregnancy  is 
consulting  with  decision-makers 
throughout  the  county,  and  profes- 
sionals within  the  field  will  conduct 
an  eight-hour  training  conference  for 
junior  and  senior  high  school  teachers 
and  community  leaders  in  the  spring 
of  1987.  A  committee  of  the  School 
Health  Advisory  Council  is  reviewing 
educational  materials  that  other  North 
Carolina  counties  are  using. 

(8)  Adolescent  Pregnancy  Preven- 
tion/Project H&ir— North  Carolina 
Chapter  of  the  National  Federation  for 
Decency  and  Happenings,  Inc.,  of 
Durham,  Durham  County.  The  goal  of 
the  state  chapter  of  the  group  is  to 
work  with  Durham  County  middle 
and  high  schools  in  teaching  two  new 
sex  education  curricula  that  promote 
abstinence  until  marriage.  Videotape 
programs  dealing  with  success, 
motivation,  and  self-esteem  will  focus 
on  the  influences  and  pressures 
teenagers  face.  Communication-skills 
workshops  will  be  held  for  parents 
and  teenagers  in  church  and  secular 
settings. 

(9)  Greene  County  Triad  Project- 
Greene  County  Health  Care,  Inc; 
Greene  County  Health  Department, 
Wilson-Greene  Mental  Health.  The 
goal  is  to  provide  family-life  educa- 
tion, support,  and  counseling  to  all 
adolescents  in  a  school-based  setting. 
Outreach  efforts  to  enhance  the  health 
of  the  pregnant  adolescent  will  be  in- 
creased, education  and  counseling  will 
be  provided  for  home-bound  adoles- 
cent parents,  and  male  adolescents 
will  be  encouraged  to  recognize  their 
responsibility  when  they  are  sexually 
active. 

(10)  School-Based  Education  and 
Health  Services— United  Way  of 
Greater  High  Point-Guilford  County. 
The  goal  is  to  reduce  the  number  of 
unintended  adolescent  pregnancies  by 
providing  educational  intervention  and 
a  direct  link  between  students  and 
present  community  resources.  One 
full-time  school  health  nurse  will  be 
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placed  in  a  Greensboro  junior  high 
school  and  one  in  a  High  Point  mid- 
dle school.  The  nurses  will  identify 
students  at  high  risk  and  supply 
preventive  educational  services,  pro- 
vide specialized  educational  and 
health  services  to  pregnant  girls  and 
students  with  babies,  work  with 
school  personnel  to  identify  potential 
dropouts  because  of  adolescent 
pregnancy,  and  arrange  for  basic 
health  services  for  teenagers  through 
community  resources.  Educational 
programs  will  be  developed  for  use 
with  civic,  agency,  and  community 
groups. 

(11)  Family  Life  and  Health 
L/v(«g— Family  Care  Coalition, 
Macon  County.  The  Coalition 
represents  the  Macon  County  Board 
of  Education,  the  Macon  County 
Christian  Ministerial  Association,  and 
the  Macon  County  Health  Depart- 
ment. Its  goal  is  to  help  the  schools 
develop  a  health  education  awareness 
program  and  provide  a  program  of 
health-related  issues  for  elementary 
school  teachers.  A  system  will  be 
developed  to  refer  to  community  agen- 
cies and  resources  those  problems  that 
cannot  be  handled  in  the  classroom 
and  to  provide  programs  to  churches 
and  other  community  groups  to  in- 
crease parent/adolescent  communica- 
tions about  human  relations  and 
health-related  issues.  A  confidential 
telephone  service  for  adolescents  and 
parents  seeking  information  and 
guidance  concerning  these  issues  will 
be  available. 

(12)  Adolescent  Health  Awareness— 
Martin-Tyrrell-Washington  District 
Health  Department,  Martin  County. 
The  goal  of  the  health  department  and 
the  Martin  County  Schools  is  to 
develop  a  preventive  health  program 
for  seventh  and  eighth  graders  at  two 
of  the  county's  junior  high  schools. 
Working  with  school  staff,  a  two- 
person  health  team  will  develop  and 
implement  a  comprehensive  health 
education  program  in  conjunction  with 


the  existing  health  curriculum.  Work- 
ing primarily  at  school,  the  team  will 
screen  students  for  health  problems, 
counsel  them,  and  refer  them  to 
special  resources  when  necessary.  The 
program  will  also  work  with  parents 
and  raise  the  level  of  community 
awareness  of  the  problems  related  to 
adolescent  pregnancy. 

(13)  Teen  Challenge-ChM  Ad- 
vocacy Commission,  New  Hanover 
County.  This  total  program  reflects  a 
broad  approach  to  adolescent  pregnan- 
cy. The  prevention  component  in- 
cludes expanding  the  schools'  and 
youth  groups'  curricula  dealing  with 
human  growth  and  sexual  responsibili- 
ty, in-service  training  of  school  per- 
sonnel, establishing  a  local  adolescent 
pregnancy  council,  and  supporting 
family-planning  services  for  teenagers. 
Prenatal  education  and  support  serv- 
ices will  inform  teenagers  about 
medical  services  and  encourage  them 
to  use  those  services,  intervene  early 
with  those  adolescents  who  are  plann- 
ing to  keep  their  babies,  and  prepare 

a  "new  mother's"  packet  for  all 
teenagers  who  give  birth.  An  infant- 
stimulation/mother-training  program 
will  reinforce  the  mother's  role  as 
primary  caretaker  through  behavioral 
observation,  role-modeling,  peer  in- 
teraction, and  strucmred  teaching  ses- 
sions. A  school-based  program  for 
high-risk  students  will  provide 
counseling,  referral  to  community 
services,  advocacy,  and  support  for 
continued  school  involvement. 

(14)  Onslow  County.  Because 
Onslow  County  has  the  highest 
teenage  pregnancy  rate  in  the  state, 
the  county  schools'  goal  is  to  employ 
a  full-time  health  educator  to  work 
exclusively  with  the  problem  of 
adolescent  pregnancy.  This  person  will 
work  with  students  at  school  and  with 
parents,  teens,  and  interested  citizens 
in  church  and  community  settings.  A 
Family  Planning/ Adolescent  Pregnancy 
Prevention  Coordinating  Council  will 
coordinate  existing  efforts. 


(15)  School-Based/Community 
Interventions— Robeson  County  Health 
Department.  The  school-based  clinic 
at  West  Robeson  High  School  will 
seek  to  reduce  the  teenage  pregnancy 
rate,  improve  the  total  health  of 
adolescents,  and  introduce  them  to  the 
health  care  system.  The  health  depart- 
ment will  provide  preventive  interven- 
tion through  extensive  education, 
counseling,  and  medical  services.  The 
goal  is  to  promote  responsible 
decision-making  about  sex,  increase 
awareness  of  the  problems  related  to 
adolescent  pregnancy,  educate  parents 
about  parent/child  communication 
skills,  and  provide  family-planning  in- 
formation for  teenagers  who  need  it. 
These  services  will  be  expanded  to 
Fairmont  Middle  School,  with 
students  in  grades  5-8  as  the  target. 
Medical  services  will  be  provided  one 
day  a  week  and  a  curriculum  in 
human  growth  and  development  will 
be  taught.  Specific  goals  at  the  middle 
school  include  assessing  the  health 
risks  of  students,  beginning  a  human 
growth  and  development  curriculum  in 
grades  5-8;  establishing  the  Postpon- 
ing Sexual  Involvement  curriculum  in 
the  sixth  grade;  providing  medical- 
social  services  to  students,  individual 
and  group  counseling,  and  quarterly 
parent-community-awareness 
workshops.  A  consent  form  listing  all 
the  services  will  be  mailed  to  each 
student's  parents  or  guardian;  it  must 
be  signed  before  the  student  may  par- 
ticipate in  the  program.  The  Fairmont 
Board  of  Education  unanimously  ap- 
proved the  project,  and  the  project 
coordinator  will  inform  area  churches 
about  the  program. 

(16)  ScotCo  Teen  Pregnancy 
Pro/ec/— Scotland  County.  ScotCo 
Consortium,  the  sponsoring  associa- 
tion, consists  of  the  Scotland  County 
School  System,  the  Scotland  County 
Health  Department,  and  the  Scotland 
County  Teenage  Pregnancy  Council. 
The  goal  is  to  reduce  the  high  rate  of 
adolescent  pregnancy  in  the  county  by 
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establishing  in  the  middle  schools  a 
comprehensive  sexuality  and  family- 
life  curriculum  that  will  be  based  on 
state  guidelines  but  adapted  to  local 
needs;  identifying  high-risk  students 
and  directing  them  to  specialized 
counseling  and  other  prevention  ser- 
vices; planning  and  carrying  out 
organized  in-service  sex  education 
training  for  school  staff  and  ap- 
propriate community  members; 
educating  parents  about  the  long-range 
implications  of  adolescent  pregnancy, 
the  importance  of  sexuality  education, 
and  parenting  skills;  continuing  a 
public  awareness  campaign  to  enhance 
community  understanding  of  the 
adolescent  pregnancy  problem  in  the 
county;  conducting  group  education  in 
parenting  skills  and  counseling  for 
girls  in  the  middle  schools  who  either 
have  been  pregnant  or  are  pregnant; 
and  increasing  cooperation  among 
V     community  agencies  to  combat  the 
/     problem.  A  health  education  specialist 
will  be  primarily  responsible  for  im- 
plementing these  activities. 

(17)  Surn^  Friends  of  Youth  Family 
Life  Skills— Surry  Friends  of  Youth, 
Surry  County.  This  comprehensive, 
community-based  pilot  project  is  sup- 
ported by  a  coalition  of  government 
agencies,  school  systems,  community 
organizations,  and  the  ministerial 
association.  The  goal  of  this  combined 
educational-treatment  program  is  to 
reduce  the  number  of  adolescent 
pregnancies  and  the  number  of 
premature  and  low  birth-weight  in- 
fants. A  family-education  program 
will  be  presented  to  ninth-grade  health 
education  classes  and  other  classes  or 
groups  of  adolescents.  Group  therapy 
will  be  provided  to  referrals  from  the 
health  department,  department  of 
social  services,  schools,  courts,  and 
mental  health  organizations.  The  pro- 
ject will  sponsor  annual  county  work- 
shops for  school  officials,  parents,  and 
u     treatment  professionals  to  study  the 
'     problem  of  adolescent  pregnancy  and 
possible  solutions  to  that  problem. 


(18)  Project  Reach— Vance  County 
Schools/Vance  County  Department  of 
Social  Services.  The  goal  is  to 
establish  a  school-based  clinic  to 
reduce  the  rate  of  teenage  pregnancy 
in  Vance  Senior  High  School.  A 
fulltime  registered  nurse  and  social 
worker  will  be  stationed  at  the  high 
school  to  provide  on-site  education, 
limited  medical  care,  counseling,  and 
referral  to  community  agencies.  Peer 
counseling  will  also  be  available. 

The  following  school-based  pro- 
grams were  funded  to  provide  educa- 
tion, counseling,  screening,  and 
referral: 

(1)  Qualla  Boundary  Coalition  for 
Responsible  Parenting— Chemkte 
High  School.  The  goal  is  to  reduce 
the  number  of  adolescent  pregnancies, 
provide  counseling  services  to  teens 
with  serious  family  problems,  reduce 
the  infant  mortality  rate,  and  en- 
courage students  to  stay  in  school  in 
order  to  live  healthier  and  happier 
lives.  A  ftill-time  nurse/counselor,  ser- 
ving grades  7  through  12  at  Cherokee 
Indian  High  School,  provides  routine 
nursing  services  and  counseling  to 
teens,  gives  special  attention  to 
adolescent  pregnancy  prevention,  and 
develops  curriculum  and  provides 
health  education  in  hygiene,  drug  and 
alcohol  abuse,  dental  care,  and 
family-life  education.  Classes  related 
to  adolescent  sexuality  include  (a) 
home  economics  classes  with  a  seg- 
ment on  contraceptives;  (b)  instruction 
in  the  seventh  and  eighth  grade  on 
adolescent  growth  and  development, 
the  human  reproductive  system, 
postponement  of  sexual  involvement, 
contraception,  pregnancy  and  pro- 
blems related  to  adolescent  pregnancy, 
and  sexually  transmitted  diseases;  and 
(c)  JROTC  (Junior  Reserve  Officer's 
Training  Corps),  which  provides  in- 
struction on  sexually  transmitted 
diseases.  The  nurse  also  assists  with 
vision  and  hearing  screening  and 
sports  physicals,  reviews  all  im- 


munization records,  and  coordinates  a 
dental  health  program. 

(2)  A  Direct  Approach  to  Adolescent 
Pregnancy— Haywood  County  Schools. 
The  goal  is  to  reduce  the  number  of 
teenage  pregnancies  and  premature 
births,  improve  overall  adolescent 
health,  and  reduce  the  number  of 
dropouts  by  girls.  The  project  will 
emphasize  abstinence.  A  pregnancy 
and  prematurity  prevention  component 
will  be  incorpoiated  in  the  seventh 
and  eighth  grades.  Discussion  pro- 
grams will  be  started,  and  teachers 
will  be  trained  to  develop  asser- 
tiveness,  decision-making  skills,  and 
self-esteem  in  students. 
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were  used  originally  to  determine  the  projects  to  be 
funded.  »2 

(1)  Projects  which  propose  an  innovative  (new,  unique) 
social,  medical  or  community  approach  for  the  preven- 
tion of  teen  pregnancy/prematurity  prevention. 

(2)  Projects  which  serve  counties  with  statistically  high  in- 
cidences of  pregnancy,  premature  births  and  infent  mor- 
tality among  adolescents,  assuring  representation  of  the 
range  of  socio-economic  and  major  racial  groups.  (Use 
most  recent  5-year  aggregate  data). 

(3)  Projects  which  support  school-based  health  clinics. 
School-based  health  clinics  should  not  be  developed 
solely  for  the  purposes  of  this  Section.  These  clinics 
may  provide  services  other  than  those  authorized  under 
these  grants,  but  such  services  must  be  paid  for  from 
other  sources  of  funds.  These  clinics  shall  not  provide 
any  of  the  following  services:  abortion  services,  trans- 
portation to  abortion  services,  contraceptives  or  pre- 
scriptions for  contraceptives.  Parental  consent  must  be 
obtained  before  an  adolescent  can  be  deemed  eligible 
to  participate  in  clinic  services.  Additional  parental  con- 
sent for  specific  services  should  be  obtained  consis- 
tent with  state  and  federal  law. 

(4)  Projects  which  have  a  consumer  health  education  pro- 
gram geared  to  the  family  (parent  and  adolescent) 
which  would  also  increase  public  awareness  of  the 
magnitude  of  the  problem  and  need  for  education  and 
community  resources  to  prevent  teen  pregnancy  and 
prematurity  prevention. 

(5)  Projects  which  involve  and  identiiy  the  adolescent  male. 
Additional  consideration  should  be  given  to  proposals 
which  include  in  the  educational  component  informa- 
tion on  the  developmental  stages  and  the  responsibilities 
of  being  a  father 

(6)  Projects  directed  at  prevention  of  prematurity  in 
adolescents  who  do  become  pregnant.  Such  projects 
should  include  access  to  or  provision  of  early  prenatal 
care  and  education  as  to  the  causes  of  prematurity. 

(7)  Projects  which  will  promote  parental  involvement,  ob- 
tain parental  consent  in  all  health  care  matters  consis- 
tent with  state/federal  law,  and  enhance  an  open  and 
honest  parent/teen  relationship. 

(8)  Projects  whose  primary  purpose  is  to  promote  absti- 
nence from  sexual  activity  until  marriage. 

(9)  Projects  whose  educational  component  includes  the 
following,  at  the  appropriate  developmental  levels: 

(a)  growth, 

(b)  biological  development  and  puberty, 

(c)  abstinence,  and 

(d)  sexually  transmitted  disease. 


The  legislative  funds  were  not  to  be  used  for  any  of  the 
following  purposes:'^ 

(1)  Purchase  of  inpatient  care; 

(2)  Cash  payments  to  direct  recipients  of  health,  educa- 
tional or  counseling  services; 

(3)  Purchase  or  improvement  of  land; 

(4)  Purchase,  construction,  or  permanent  improvement 
(other  than  minor  remodeling)  of  any  building  or  other 
facility; 

(5)  Purchase  of  major  medical  equipment; 

(6)  Payment  for  abortion  services; 

(7)  Payment  for  transportation  to  abortion  services;  or 

(8)  To  provide  contraceptives  or  prescriptions  for  con- 
traceptives to  adolescents  on  school  property. 

The  money  from  both  rounds  of  funding  has  been 
allocated  to  various  community,  school,  or  combined  com- 
munity/school programs.  The  second  of  the  two  legislative 
study  commissions  met  on  November  18,  1986,  to  hear  pro- 
gress reports  from  the  funded  projects.''*  The  report  to  the 
commission  reflected  the  variety  of  approaches  adopted 
by  individual  communities  and/or  school  systems.  (See 
pages  9-13  for  a  brief  description  of  each  program.) 

AIDS 

AIDS  (Acquired  Immune  Deficiency  Syndrome)  is 
another  sexually  related  health  problem  that  is  increasing 
the  demand  from  numerous  powerful  sources  that  school 
systems  take  a  more  active  role  in  educating  young  people 
about  problems  related  to  sexual  activity.  The  United  States 
Surgeon  General,  Dr.  C.  Everett  Koop,  has  called  for 
schools  to  stop  "sidestepping"  the  issue  by  avoiding  frank 
discussions  about  sex  and  start  teaching  children  about 
AIDS  and  its  dangers  at  the  "lowest  grade  possible," 
perhaps  even  in  the  third  grade.''  Currently  the  United 
States  Center  for  Disease  Control  (CDC),  aided  by  the  Na- 
tional School  Boards  Association  (NSBA)  and  other  educa- 
tion and  health  groups,  "is  developing  guidelines  to  help 
schools  better  educate  students  and  school  staffs  about 
AIDS."'*  CDC  predicts  that  by  1991  AIDS  will  be  the 
"number  one  killer  of  the  young,  exceeding  the  number 
of  deaths  resulting  from  automobile  accidents."''  NSBA 


94.  Op.  cil.  supra  note  89.  A 

95.  "CDC  to  issue  guidelines  on  teaching  about  AIDS,"  School  Board       I 
I'j  6  (December  17.  1986),  1. 


92.  10  N.C.  Admin.  Code  ( 


News  6  (December  17.  1986) 

96.  U. 

97.  Id 
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president  Nellie  Weil  stated  that  "[s]chool  boards  are 
declaring  war  on  AIDS  through  education"  because  it  is 
obvious  that  schools  must  play  a  key  role  in  educating  about 
the  disease.'*  But  when  should  the  process  begin?  Weil 
and  the  NSBA  welcome  the  Surgeon  General's  support  but 
feel  that  "it  is  inappropriate  to  teach  sex  education  at  such 
a  young  age  [third  grade],  especially  explicit  sex  educa- 
tion."'' Weil  believes  that  the  sixth  grade,  perhaps  even 
the  fifth,  generally  would  be  the  earliest  possible  age  for 
classroom  instruction  about  AIDS,  but  she  stressed  that 
such  decisions  should  be  left  to  local  boards.'"" 

The  federal  guidelines,  available  sometime  in  1987, 
will  emphasize  the  local  school  board's  responsibility  in 
determining  its  policy  and  curriculum.""  CDC  deferred 
to  local  boards  of  education  because  it  realized  that  man- 
dating a  national  AIDS  program  applicable  to  all  schools 
would  ensure  failure  by  destroying  local  support.'"^ 

This  national  focus  on  the  urgent  need  for  education 
about  AIDS  and  the  school  system's  acceptance  of  a  ma- 


98.  "Nation's  School  Boards  Declare  War  on  AIDS,'"  Education  of  the 
Handicapped  12  (December  10.  1986).  4 

99.  Op.  cit.  supra  note  95. 

100.  Id. 

101.  Op.  cit.  supra  note  98. 

102.  Op.  cit.  supra  note  95. 


jor  role  in  the  battle  may  ultimately  cause  the  sex  educa- 
tion curriculum  to  focus  on  preventing  adolescent  preg- 
nancy—a longstanding  problem  that  many  local  boards  have 
shied  away  from  because  it  is  controversial.  For  those  local 
boards  that  have  been  seeking  a  means  to  establish  a 
pregnancy-prevention  program,  the  opportunity  may  have 
arrived.  For  example,  if  a  curriculum  is  adopted  that  in- 
cludes explicit  discussions  about  the  transmission  of  AIDS 
through  anal  intercourse,  as  the  Surgeon  General  recom- 
mends, it  would  be  difficult  to  support  a  claim  that  efforts 
to  prevent  adolescent  pregnancy  are  unacceptably  con- 
troversial . 

Even  though  the  local  school  board's  responsibility 
in  the  area  of  sex  education  may  seem  overwhelming,  the 
board  should  feel  encouraged  to  adopt  enabling,  rather  than 
restrictive,  policies  in  this  area.  The  state  and  federal  levels 
support  the  effort.  Both  governments  have  voiced  an  in- 
tent to  leave  the  development  of  programs  to  the  local  school 
board's  initiative,  but  this  expression  should  not  be  read 
as  an  invitation  to  ignore  the  issue. 

Part  2  of  this  article,  to  be  published  in  the  next  School 
Law  Bulletin,  will  examine  the  family-life  component  of 
the  North  Carolina  Basic  Education  Program  and  the  legal 
issues  a  local  board  of  education  should  consider  as  it 
develops  a  sex  education  curriculum  or  pregnancy-pre- 
vention policy,  which  might  include  a  school-based  clinic. 


The  Umstead  Act: 

When  Do  Activities  by  Schools  Represent 
Illegal  Competition  with  Private  Citizens? 

by  Laura  E.  Grumpier 


a 


ne  of  the  most  perplexing  pieces  of  legislation  ever 
enacted  by  the  North  Carolina  General  Assembly  is  the 
"Government  in  Business  Act"  (G.S.  66-58),  commonly 
called  the  "Umstead  Act."  The  act,  whose  purpose  is  to 
curtail  competition  by  government  with  private  business, 
has  implications  for  all  governmental  agencies,  but  it 
especially  seems  to  affect  the  state's  educational  institu- 
tions. This  article  will  examine  the  origins  of  the  act,  its 
apparent  purposes  and  prohibitions,  the  provisions  that 
especially  pertain  to  schools,  and  some  possible  defenses 
if  a  violation  of  the  act  is  alleged. 

Origins  and  Components 

The  Umstead  Act  appears  as  the  only  section  (G.S. 
66-58)  of  North  Carolina  General  Statutes  Chapter  66,  Ar- 
ticle 11,  entitled  "Government  in  Business."  G.S.  66-58 
bears  the  caption  "Sale  of  merchandise  by  governmental 
units."'  The  substance  of  the  act  dates  to  1939,  when  the 
General  Assembly  adopted  "An  Act  to  Prohibit  Units  of 
Governments  Engaging  in  Business  in  Competition  with 
Tax-Paying  Citizens."^  The  relevant  part  of  the  act's  original 
version  reads  as  follows: 


The  author  is  an  Assistant  Attorney  General  in  the  North  Carolina  Depart- 
ment of  Justice. 

1.  The  entire  section  consists  of  subsections  (a)  through  (f);  subsections 
(b)  and  (c)  together  contain  31  further  subparts. 

2.  N.C.  Sess.  Laws  1939,  c.  122. 


[I]t  shall  be  unlawful  for  any  unit  or  agency  of  State 
Government  or  any  individual  employee  or  employees 
of  any  such  unit  or  agency  in  his,  or  her,  or  their  capacity 
as  employee  or  employees  of  said  unit  or  agency  to  pur- 
chase for  or  sell  to  any  person,  firm  or  corporation  any 
article  of  merchandise  in  competition  with  citizens  of 
the  State. 

The  act  contained  many  exceptions,  including  an  exclu- 
sion for  "any  high  school  or  public  school."  Violation  of 
the  act  carried  a  $10  fme.^ 

The  impetus  for  the  original  act  is  uncertain,  but  it 
may  have  been  generated  by  one  of  two  widespread  no- 
tions of  the  time.  First,  the  private  business  sector  was  eager 
to  curb  competition  based  on  cheap  prison  labor.*  Second, 
many  people  in  private  business  believed  (in  those  New 
Deal  days)  that  government  had  already  intruded  too  far 
into  those  areas  traditionally  reserved  to  the  private  sector' 
Though  the  idea  that  government's  primary  role  is  to  govern 
and  not  to  engage  in  business  is  widely  accepted,*  no  other 
state  has  a  law  similar  to  the  Umstead  Act. 


3.  N.C.  Sess.  Laws  1939,  c.  122. 

4.  Cf.  18  U.S.C.  §  1761,  which  makes  it  unlawful  to  transport  certain  goods 
made  by  convict  labor.  The  Eighth  Circuit  says  that  the  intent  of  this  federal 
statute,  as  set  forth  by  one  federal  court  was  to  "protect  private  business  from 
competition  from  goods  produced  with  inexpensive  convict  labor."  Wentworth 
V.  Solem,  546  F.2d  773  (8th  Cir.  1977). 

5.  Trimble,  Constitutionality  of  Government  Competition  with  Business.  B 
Temple  U.L.Q.  201  (1939). 

6.  See  Ohio  v.  Helvering,  292  U.S.  360,  (1934). 
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Since  1939,  the  act  has  been  amended  over  twenty 
times.  The  true  predecessor  to  the  current  version  of  the 
act  was  adopted  in  1957,  when  the  exception  for  public 
schools  and  high  schools  was  deleted.'' 

Today  the  act,  still  found  in  G.S.  66-58,  contains  the 
same  basic  prohibition  as  did  its  1957  predecessor,  but  with 
many  more  exceptions.'  Specifically,  the  act  prohibits  the 
following  activities,  if  conducted  by  any  of  those  persons 
or  agencies  designated  in  the  act: 

(1)  Engaging  directly  or  indirectly  in  the  sale  of  goods, 
wares  or  merchandise  in  competition  with  citizens 
of  the  State. 

(2)  Engaging  in  the  operation  of  restaurants,  cafeterias 
or  other  eating  places  in  any  building  owned  by  or 
leased  in  the  name  of  the  State. 

(3)  Maintaining  service  establishments  for  the  render- 
ing of  services  to  the  public  ordinarily  and  customari- 
ly rendered  by  private  enterprise. 

(4)  Contracting  with  any  person,  firm  or  corporation 
for  the  operation  or  rendering  of  any  businesses  or 
services,  described  above,  on  behalf  of  any  state  unit, 
department  or  agency. 

(5)  Purchasing  for,  or  selling  to,  any  person,  firm  or 
corporation  any  article  of  merchandise  in  competi- 
tion with  private  enterprise. 

(6)  Leasing  or  subleasing  of  space  in  any  building 
owned,  leased  or  operated  by  any  state  unit,  depart- 
ment, agency,  division,  or  subdivision  for  the  pur- 
pose of  operating  or  rendering  any  of  the  businesses 
or  services  referred  to  above. 

The  prohibition  applies  to  units,  departments,  and 
agencies  of  the  state,  to  any  of  their  divisions  or  subdivi- 
sions, and  to  any  of  their  employees.'  Employees  are  sub- 
ject to  the  act  only  if  they  are  acting  in  their  capacity  as 
employees. '" 

There  are  too  many  exceptions  to  the  general  prohibi- 
tion to  list  separately,  but  in  essence  they  exclude  either 
(a)  particular  state  agencies  or  departments  from  the  act'' 
or  (b)  certain  activities  that  would  otherwise  be  forbidden.'^ 
The  nature  of  the  exceptions  suggests  that  they  were  enacted 
on  an  ad  hoc  basis,  which  contributes  to  the  disjointed 
character  of  the  statute. 


Construction  of  the  Act 

Only  one  North  Carolina  appellate  decision  mentions 
the  Umstead  Act.'^  Even  then,  the  act  was  not  the  subject 
of  the  opinion  but  rather  was  cited  to  support  a  basic  propo- 
sition expounded  by  the  court.  In  that  case  the  court  ob- 
served that  "it  is  not  the  function  of  government  to  engage 
in  private  business."'"  It  then  noted  that  "General  Statute 
66-58  ...  specifically  prohibits  (with  certain  exceptions) 
the  State  of  North  Carolina  or  any  agency  thereof  from 
rendering  services  or  selling  goods  ordinarily  and 
customarily  rendered  by  private  enterprise."'^  There  ap- 
pears to  be  no  other  judicial  or  legislative  guidance  in  seek- 
ing to  determine  the  intent  of  the  act  or  how  it  should  be 
construed.  Therefore  the  key  to  interpreting  the  act  must 
reside  in  the  language  of  the  act  itself. 

Dissecting  the  statutory  language  in  order  to  construe 
it  is  not  easy.  First,  for  example,  the  act  prohibits  engag- 
ing "directly  or  indirectly  in  the  sale  of  goods,  wares  or 
merchandise  in  competition  with  the  citizens  of  the  state."'* 
Before  it  can  constitute  a  violation  of  the  statute,  a  ques- 
tioned activity  must  be  a  direct  or  indirect  "sale"'''— and 
even  if  the  transaction  is  a  "sale,"  if  it  does  not  involve 
"goods,  wares  or  merchandise"  it  is  not  an  activity  pro- 
hibited by  the  act." 

Also,  it  is  important  to  note  that  the  act  proscribes  com- 
petition by  the  state  against  private  entreprenuers.  Literal- 
ly, it  forbids  the  sale  of  goods  "in  competition  with  citizens 
of  the  state"  and  the  maintainance  of  service  establishments 
to  render  services  to  the  public  "ordinarily  and  customarily 
rendered  by  private  enterprise."  In  deciding  whether  a  par- 
ticular activity  is  one  that  the  act  intends  to  prohibit,  it 
is  helpful  to  determine  whether  the  activity  in  some  way 
competes  with  the  business  pursuits  of  citizens  of  the  state. 


7.  N.C.  Sess.  Laws  1957,  c.  349,  ss.  6,  10. 

8.  Compare  id.  with  G.S.  66-58  (1985). 

9.  N.C.  Gen.  Stat.  §  66-58(a)  (1985). 

10.  Id. 

11.  Id.  §  66-58(b). 

12.  M.  §  66-58(c). 


13.  In  re  University  of  North  Carolina,  300  N.C.  563,  268  S.E.2d  472  (1980). 

14.  Id  at  577,  268  S.E.2d  at [quoting  Mitchell  v.  Financing 

Authority,  273  N.C.  137,  156,  159  S.E.2d  745,  758  (1968)]. 

15.  Id.  at  577,  268  S.E.2d  at  472  (emphasis  deleted). 

16.  N.C.  Gen.  Stat.  §  66-58(a)  (1985). 

17.  In  support  of  their  Motion  to  Dismiss  in  Almond's  v.  Lee  County  Board 
of  Education,  defendants  argued  that  the  activities  of  music  companies  in  display- 
ing and  demonstrating  band  instruments,  even  if  they  result  ultimately  in  sales, 
did  not  constitute  "sales"  by  the  schools.  85  CVS  00412  (Lee  Co.  Superior  Court 
1985). 

18.  A  recent  inquiry  involving  the  act  concerned  the  use,  for  a  fee,  of  a 
university's  radio  subchannels  by  a  commercial  enterprise.  Although  certainly 
such  an  arrangement  falls  within  the  prohibition  against  sales  in  competition 
with  private  business,  the  question  does  arise  whether  the  use  of  radio  subchannels 
constitute  "goods,  wares  or  merchandise"  under  the  statute. 
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Even  if  an  activity  does  compete  with  business  under- 
takings of  the  state's  citizens,  the  Umstead  Act  may  not 
apply  if  the  activity  is  a  legitimate  governmental  function. 
In  a  recent  opinion,  the  Attorney  General  said: 

[A]  careful  reading  of  the  statute  and  its  numerous  ex- 
ceptions reveals  that  the  Act  is  intended  to  proscribe  those 
activities  of  government  which  are  not  incidental  to  the 
legitimate  function  of  the  agency  involved,  but  rather  in- 
trude upon  those  areas  which  have  traditionally  been 
associated  with  private  enterprise. . .  .Where. .  .the  activities 
involved  are,  in  fact,  themselves  legitimate  functions  of 
the  governmental  agency,  the  Act  has  no  application." 

Thus  it  is  necessary  to  examine  whether  the  challenged 
function  of  the  governmental  agency  activity  is  (a)  incidental 
or  essential  to  the  agency's  function,  and  thus  acceptable; 
or  (b)  an  unjustifiable  encroachment  on  an  area  traditionally 
reserved  to  private  enterprise.  If  the  latter,  the  activity  fells 
within  the  spirit— if  not  the  precise  letter— of  the  Umstead 
Act. 

Finally,  the  act  by  its  terms  provides  that  "[a]ny  per- 
son, whether  employee  of  the  State  of  North  Carolina  or 
not,  who  shall  violate,  or  participate  in  the  violation  of 
this  section,  shall  be  guilty  of  a  misdemeanor."^"  A  fun- 
damental principle  of  statutory  construction  is  that  if  an 
act  makes  violation  of  its  provisions  a  crime,  it  must  be 
strictly  construed  so  that  conduct  not  clearly  prohibited 
by  its  terms  will  not  be  included.^'  A  strict  construction 
of  the  Umstead  Act's  prohibitions  therefore  should  extend 
the  benefit  of  any  doubt  to  borderline  cases  and  allow  ac- 
tivities that  are  not  plainly  proscribed  by  the  letter  of  the 
law. 

Thus  in  order  to  construe  the  statute  properly,  the 
following  question  must  be  asked. 

(1)  Is  the  activity  a  direct  or  indirect  sale? 

(2)  Does  the  transaction  involve  "good,  wares  or  mer- 
chandise?" 

(3)  Does  the  activity  compete  with  the  business  activities 
of  citizens  of  the  state? 

(4)  Is  the  activity  a  legitimate  function  of  the  agency 
involved? 

(5)  If  the  activity  is  not  plainly  forbidden,  should  it  be 
given  the  benefit  of  the  doubt? 


The  Act  As  It  Affects  1 

Educational  Institutions 

The  state's  public  schools— including  its  colleges  and 
universities— are  certainly  units,  departments,  or  agencies 
of  the  state  government,  and  thus  their  activities  fall  within 
reach  of  the  act.  The  act  no  longer  provides  an  exception 
for  public  schools,  including  high  schools,  but  it  does  ex- 
clude a  number  of  state  schools  by  specific  reference.  For 
example,  it  excludes  by  name  the  North  Carolina  School 
for  the  Blind  at  Raleigh,  the  North  Carolina  School  for 
the  Deaf,  and  Highlands  School  in  Macon  County.  ^^  All 
orphanages  and  child-care  institutions  that  receive  state  aid 
are  also  excluded. ^^  Other  state  educational  institutions 
must  examine  the  exceptions  relating  to  specified  activities 
in  order  to  determine  whether  a  particular  activity  violates 
the  act. 

For  example,  the  act  clearly  prohibits  the  operation 
of  restaurants,  cafeterias,  and  other  eating  places  in  a  state- 
owned  building,  but  it  excepts  the  "operation  by  the  public 
schools  of  school  cafeterias."^"  It  also  exempts  the  Univer- 
sity of  North  Carolina,  but  only  for  specified  activities: 

(1)  Utilities  and  other  services  now  operated  by  it.         ^ 

(2)  [T]he  sale  of  articles  produced  incident  to  the  opera-     € 
tion  of  instructional  departments,  articles  incident     ^ 
to  educational  research,  articles  of  merchandise  in-        I 
cident  to  classroom  work,  meals,  books,  or  to  ar- 
ticles of  merchandise  not  exceeding  twenty-five  cents 
(25c)  in  value  when  sold  to  members  of  the  educa- 
tional staff  or  staff  auxiliary  to  education  or  to  duly 
enrolled  students  or  occasionally  to  immediate        j 
members  of  the  families  of  members  of  the  educa- 
tional staff  or  of  duly  enrolled  students. 

(3)  The  sale  of  means  or  merchandise  to  persons  attend- 
ing meetings  or  conventions  as  invited  guests. 

(4)  The  operation  by  the  University  of  North  Carolina 
of  an  inn  or  hotel  and  dining  and  other  facilities 
usually  connected  with  a  hotel  or  inn. 

(5)  The  hospital  and  medical  school  of  the  University 
of  North  Carolina. 

(6)  The  Coliseum  of  North  Carolina  State  College,  and 
the  other  schools  and  colleges  for  higher  education 
maintained  or  supported  by  the  state. 

(7)  The  comprehensive  student  health  services  or  the 
comprehensive  student  infirmaries  maintained  by  the 
constituent  institutions  of  the  University  of  North 
Carolina.  2* 


19.  Opinion  of  the  Attorney  General  to  George  E.  Tatum,  Register  of  Deeds, 
Cumberland  Count>'.  dated  12  March  1986. 

20.  N.C.  Gen.  Stat.  §  66-58(0  (1985). 

21.  Vogel  V.  Supply  Co.,  277  N.C.  119,  177  S.E.2d  273  (1970). 


22.  N.C.  Gen.  Stat.  §  66-58(b)(6),  (b)(7),  (b)(ll)  (1985). 

23.  Id.  §  66-58(b)(10). 

24.  Id.  S  66-58(c)(9). 

25.  Id.  §  66-58(c)(3). 
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The  act  also  excludes  the  "sale  of  learned  journals, 
works  of  art,  books  or  publications"^*  and  the  "sale  of  text- 
books, library  books,  forms,  bulletins,  and  instructional 
supplies  by  the  State  Board  of  Education,  State  Depart- 
ment of  Public  Instruction  and  the  local  school  author- 
ities."" 

The  act  now  (since  1985)  permits  "the  operation  by 
public  post-secondary  educational  institutions"  of  campus 
stores,  "provided  certain  conditions  are  met."^*  These  con- 
ditions require  that  the  merchandise  be  limited  to  "educa- 
tional materials  and  supplies,  gift  items  and  miscellaneous 
personal-use  items." ^'  The  statute  also  limits  the  persons 
who  may  make  purchases  under  this  provision  "to  em- 
ployees of  the  institution  and  members  of  their  immediate 
families,  to  duly  enrolled  students  and  their  immediate 
families,  to  other  campus  stores  and  to  other  persons  who 
are  on  campus  other  than  for  the  purpose  of  purchasing 
merchandise  from  campus  stores."^" 

The  activities  of  schools  and  colleges  in  particular  have 
evoked  challenges  under  the  Umstead  Act— among  them 
the  sale  of  class  rings  and  school  pictures  and  the  sale  and 
rental  of  band  instrument,s.  A  lawsuit  filed  by  a  disgrun- 
tled music  store  owner  in  Lee  County  provides  a  good 
illustration."  In  that  case  a  local  music  company  sued  the 
Lee  County  school  board,  its  superintendent,  and  several 
band  directors;  it  alleged— among  other  things— that  in  con- 
ducting annual  band  drives  the  defendants  violated  G.S. 
66-58.  To  support  this  claim  was  the  fact  that  in  their  an- 
nual recruiting  drive  the  schools  conducted: 

(1)  An  in-class  demonstration  of  band  instruments  coupled 
with  testing  of  prospective  students. 

(2)  An  optional  after-school  meeting  for  prospective 
students  and  their  parents  at  which  one  or  more  music 
companies  demonstrated  instruments  and  explained 
their  sales  or  rental  packages.  No  actual  sales  took 
place  during  these  meetings. 

The  plaintiff  maintained  that  his  application  to  participate 
in  the  drive  was  consistently  rejected  while  two  larger  com- 
panies were  consistently  awarded  the  opportunity  to  display 
their  wares  and  to  demonstrate  their  instruments  to  students 


26.  Id.  §  66-58(0(2). 

27.  Id.  §  66-58(0(11). 

28.  Id.  §  66-58(c)(,T).  This  exception  was  likely  prompted  by  a  Raleigh 
booltstore's  1974  lawsuit  challenging  the  operation  of  university  bookstores.  See 
College  News  Center,  Inc.  v.  Board  of  Governors,  74  CVS  1527  (Wake  Co. 
Superior  Court  1974). 

29.  N.C.  Gen.  Stat.  §  66-58(c)(3)  (1985). 
.W.  Id. 

31.  Almond's  v.  L^  County  Bd.  of  Educ.  85  CVS  00412  (Lee  Co.  Superior 
Court.  1985). 


and  parents.  He  sought  an  injunction  on  grounds  that  the 
schools  were,  essentially,  promoting  the  sales  of  band  in- 
struments and  thus  competing  with  private  business  in 
violation  of  G.S.  66-58.  While  the  plaintiff  eventually  took 
a  voluntary  dismissal  (that  is,  he  voluntarily  terminated  the 
suit  without  a  trial  of  the  issues  involved),  the  question 
of  band  drives  and  other  school-sponsored  sales  remains 
an  area  of  uncertainty  that  will  likely  produce  more 
challenges  on  Umstead  Act  grounds. 

Institutions  of  higher  learning  also  wade  precarious- 
ly in  Umstead  waters  by  engaging  in  various  commercial 
activities.  These  institutions  become  specially  vulnerable 
as  they  change  their  curricula  to  meet  demands  for 
specialized  education  in  an  increasingly  technological  age. 
Areas  subject  to  recent  inquiry  or  challenge  in  the  college 
and  university  setting  include  the  use,  for  a  fee,  of  a  univer- 
sity's radio  subchannels  by  a  commercial  enterprise;  the 
selling  of  computers  by  campus  bookstores  to  family 
members  of  students  and  faculty;  and  the  provision,  for 
a  fee,  of  consulting  services  to  local  government  units. 

Available  Defenses 

Although  the  act  provides  only  for  criminal  sanctions 
(that  is,  violation  of  the  act  is  a  misdemeanor),  most  of 
the  challenges,  interestingly  enough,  have  been  civil  suits. 
But  an  argument  can  be  made  that  disgruntled  enterpreneurs 
have  no  right  to  sue  state  agencies  because  the  act  does 
not  provide  for  civil  liability  for  violations  of  its  terms. 
This  proposition  is  supported  by  North  Carolina  case  law 
that  says,  "[W]here  the  provision  for  the  liability  is  coupled 
with  a  provision  for  a  special  remedy,  that  remedy,  and 
that  alone,  must  be  employed."'^  Thus  in  a  civil  action 
a  first  line  of  defense  might  be  simply  to  challenge  the  plain- 
tiffs ability  to  bring  suit  under  the  act  at  all. 

But  regardless  of  whether  the  activity  is  challenged 
in  a  civil  or  a  criminal  forum,  the  challenged  activity  may 
not  be  among  those  proscribed  by  the  letter  and  spirit  of 
the  act,  especially  since  the  act  is  to  be  strictly  construed 
so  as  not  to  include  activities  not  clearly  prohibited  by  the 
statute. 

Finally,  it  may  be  that  either  the  federal  and  state  con- 
stitution (or  both)  provides  a  defense.  It  can  be  argued  that 

{continued  on  page  26) 


32.  Moose  v.  Barrett,  223  N.C.  524,  27  S.E.2d  532  (1943);  see  Wentworth 
V.  Solem.  548  F.2d  773  (8th  Cir.  1977).  See  also  73  Am.  Jur.  2d  Statutes  § 
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Disciplining  Students  for 
"Indecent"  Speech 


by  Martha  Cromartie 


V^ongress  shall  make  no  law. .  .abridging  the  freedom 
of  speech."  These  familiar  words  of  the  First  Amendment 
apply  not  only  to  Congress  but  also  to  state  and  local 
governments— including  school  administrative  units,  their 
officials,  and  employees.  School  board  policies  must  respect 
students'  right  to  freedom  of  speech  and  expression."  Even 
though  the  First  Amemdment  gives  broad  protection  to  ex- 
pression, it  does  not  prohibit  all  regulation  of  speech; 
nobody  has  an  absolute  right  to  say  whatever  he  wants, 
whenever  and  wherever  he  wants.  This  article  will  discuss 
Bethel  School  District  No.  403  v.  Fraser,^  in  which  the 
United  States  Supreme  Court  recently  held  that  the  First 
Amendment  does  not  prevent  a  school  board  from  disciplin- 
ing a  high  school  student  for  giving  an  "indecent"  speech 
at  a  school  assembly.  The  Fraser  case  can  be  read  as  ex- 
panding the  valid  grounds  for  interfering  with  a  student's 
right  to  freedom  of  speech. 

First  Amendment  Considerations 

To  understand  the  implications  of  Fraser,  it  may  be 
helpful  to  review  the  constitutional  bases  for  limiting  stu- 
dent speech  that  had  been  recognized  before  Fraser.  There 
are  two  basic  types  of  regulation  of  speech— regulation  of 


content  and  regulation  of  manner.  First,  speech  may  be 
proscribed  because  of  its  content  if  it  falls  into  one  or  more 
of  the  following  categories:  obscene  or  defamatory  speech, 
pornographic  speech  involving  children,  false  and  mis- 
leading commercial  speech,  speech  that  creates  a  clear  and 
present  danger  of  illegal  behavior,  particularly  physical 
violence."^  Such  speech  is  simply  not  entitled  to  the  pro- 
tection of  the  First  Amendment.  Speech  that  is  not  pro- 
tected for  adults  is  not  protected  for  students  in  schools— 
and  thus,  for  example,  a  school  board  may  prohibit  the 
use  of  obscene  language  at  school  and  discipline  a  student 
who  violates  that  prohibition. 

Second,  a  board  may  adopt  reasonable  restrictions  on 
the  time,  place,  or  manner  of  expression.  To  be  valid,  such 
regulations  must  be  content-neutral,  must  serve  a  signifi- 
cant governmental  interest,  and  must  leave  open  alternate 
channels  of  communication.'*  For  example,  school  rules 
that  limit  the  distribution  of  literature  to  certain  areas  of 
the  school  or  confine  student  rallies  to  specified  times  and 
locations  are  permissible.' 

The  scope  of  the  government's  authority  to  regulate 
the  content  of  speech  (outside  the  proscribed  categories) 
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on  public  property  depends  on  where  the  speech  takes 
place.  The  Supreme  Court  has  classified  government  pro- 
perty into  three  types  of  "forums,"*  and  the  standards  by 
which  restrictions  on  the  content  of  speech  are  evaluated 
differ  with  the  type  of  forum.  The  government's  intent 
determines  what  type  of  forum  has  been  created. 

People  have  the  greatest  freedom  of  expression  in 
"traditional  public  forums'— such  as  streets,  sidewalks,  and 
public  parks— that  are  appropriate  for  communication  and 
by  long  tradition  have  been  devoted  to  assembly  and  debate. 
In  order  to  exclude  speech  from  a  public  forum  on  the  basis 
of  its  content,  the  government  must  show  that  the  regula- 
tion is  necessary  to  serve  a  compelling  state  interest  and 
that  the  rule  is  narrowly  drawn  to  achieve  that  end. 

The  "public  forum  by  designation"  consists  of  public 
property  that  the  government  chooses  to  open  for  use  by 
the  public  as  a  place  for  expressive  activity.  The  govern- 
ment may  open  the  forum  for  a  limited  purpose.  It  creates 
such  a  "limited  public  forum"  when  it  opens  the  property 
(1)  to  certain  groups  for  the  discussion  of  any  topic,  (2) 
to  the  entire  public  for  the  discussion  of  certain  topics,  or 
(3)  to  a  combination  of  (1)  and  (2).  Once  a  government 
creates  a  public  forum  by  designation  or  a  limited  public 
forum,  it  is  bound  by  the  same  standards  for  excluding  and 
regulating  speech  that  apply  to  a  traditional  public  forum. ^ 

The  third  type  of  forum  is  the  "nonpublic  forum'— 
public  property  that  is  not  by  tradition  or  designation  set 
aside  for  public  communication— for  example,  a  military 
base,  prison,  or  public  school  classroom.  The  government 
has  greater  authority  to  regulate  speech  in  such  a  place. 
Any  regulation  of  speech  must  be  reasonable  and  must  not 
intend  to  suppress  expression  merely  because  the  public 
officials  oppose  the  speaker's  view.*  The  state  may  com- 
pletely exclude  speech  on  specified  issues,  but  discrimina- 
tion on  the  basis  of  the  speaker's  viewpoint  is  unconstitu- 
tional even  in  a  nonpublic  forum.  Thus  a  public  school 
may  invite  speakers  to  come  to  discuss  topics  like  career 
opportunities  or  North  Carolina  history  but  refuse  to  per- 
mit speakers  on  topics  that,  in  school  officials'  judgment, 
do  not  contribute  to  the  educational  program.' 

In  1969  in  Tinker  v.  Des  Moines  Independent  Com- 
munity School  District,  the  United  States  Supreme  Court 


ruled  for  the  first  time  on  how  the  First  Amendment 
guarantee  of  freedom  of  speech  applies  to  students  in  a 
public  school.'"  Three  high  school  students  wore  black 
armbands  to  school  to  protest  the  Vietnam  War.  When  they 
were  suspended  for  violating  a  school  policy  (adopted  after 
school  officials  had  learned  of  the  planned  protest)  against 
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wearing  armbands,  they  challenged  the  constitutionality 
of  the  suspension.  While  noting  that  school  officials  have 
broad  authority  to  regulate  conduct  in  schools,  the  Court 
held  that  that  authority  must  be  exercised  within  limits  set 
by  the  Constitution,  since  "it  can  hardly  be  argued  that 
either  students  or  teachers  shed  their  constitutional  rights 
to  freedom  of  speech  or  expression  at  the  schoolhouse 
gate.""  Finding  that  the  wearing  of  armbands  was  "sym- 
bolic speech"  entitled  to  First  Amendment  protection,  the 
Court  then  developed  a  standard  for  determining  when  pro- 
tected speech  can  be  the  basis  for  discipline  by  school 
officials. 

If  speech  otherwise  protected  by  the  First  Amendment 
"materially  disrupts  class  work  or  involves  substantial 
disorder  or  invasion  of  the  rights  of  others"  or  "material- 
ly and  substantially  interferes  with  the  requirements  of  ap- 
propriate discipline  in  the  operation  of  the  school,"'^  there 


6.  Perry,  460  U.S.  at  44^9. 

7.  Widmar  v.  Vincent,  454  U.S.  263,  270  (1981). 

8.  Perry,  460  U.S.  at  46. 

9.  For  a  more  detailed  discussion  of  the  public-forum  doctrine  and  in  par- 
ticular its  application  to  public  schools,  see  Murphy,  Access  to  Public  School 
Facilities  and  Students.  15  School  L.  Bull.  9  (Winter  1985). 


10  393  U.S.  503. 

11.  Id.  at  506. 
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is  a  constitutionally  valid  reason  for  regulating  or  pro- 
hibiting such  speech.  The  wearing  of  armbands  did  not 
meet  this  standard  because  there  was  no  indication  that  the 
work  of  the  school  or  any  class  was  disrupted,  and  there 
were  no  threats  or  acts  of  violence  on  the  school  premises. 

Relying  on  the  broad  general  guidelines  laid  down  in 
Tinker,  boards  of  education  adopted  policies  and  rules 
limiting  student  speech.  When  challenges  to  these  rules 
resulted  in  lawsuits,  lower  courts  established  their  own  in- 
terpretations of  the  Tinker  standard  and  their  own  defini- 
tions of  "material  disruption  and  substantial  interference" 
or  "invasion  of  the  rights  of  others."  Some  courts  have  used 
a  strict  standard  requiring  that  a  showing  of  an  observable 
disorder  or  distraction  be  made.  For  example,  in  Aquire 
V.  Tahoka  Independent  School  District ^'^  when  examining 
the  evidence  of  "disruption,"  the  court  found  "no  evidence 
of  force,  threats,  violence,  nor  harm."  Other  courts  have 
defined  the  term  more  broadly  to  include  occasions  when 
the  impact  of  the  student  expression  is  not  physical  or 
observable.  In  Trachtman  v.  Anker,^*  the  court  upheld 
school  officials'  refusal  to  allow  the  distribution  of  a  sex 
questionnaire  to  high  school  students.  Noting  that  the  case 
involved  potential  disruption  that  was  psychological  rather 
than  physical,  the  court  said  that  the  record  established 
a  substantial  basis  for  the  authorities  to  believe  that  distribu- 
tion would  result  in  "significant  emotional  harm  to  a 
number  of  students  throughout  the  school  population." 

In  1986,  in  Bethel  School  District  No.  403  v.  Fraser, 
the  Supreme  Court  again  considered  how  the  First  Amend- 
ment applies  to  student  speech.  Matthew  Fraser  was  a 
seventeen-year-old  high  school  senior  honor  student  and 
debate  champion  in  Tacoma,  Washington.  He  gave  the 
following  nominating  speech  at  a  school  assembly,  attended 
by  approximately  600  students: 

I  know  a  man  who  is  firm— he's  firm  in  his  pants,  he's 
firm  in  his  shirt,  his  character  is  firm— but  most  .  .  . 
of  all  his  belief  in  you,  the  students  of  Bethel,  is  firm. 
Jeff  Kuhlman  is  a  man  who  takes  his  point  and  pounds 
it  in.  If  necessary,  he  will  take  an  issue  and  nail  it  to 
the  wall.  He  doesn't  attack  things  in  spurts— he  drives 
hard,  pushing  and  pushing,  until  finally— he  succeeds. 
Jeff  is  a  man  who  will  go  to  the  very  end— even  the 
climax,  for  each  and  every  one  of  you.  So  vote  for  Jeff 
for  A.S.B.  vice-president— he'll  never  come  between  you 
and  the  best  our  high  school  can  be." 


Fraser  had  discussed  the  content  of  the  speech  the  day    m 
before  with  three  teachers.  One  told  him  the  speech  was 
"inappropriate,"  that  he  should  probably  not  deliver  it,  and 
that  there  might  be  severe  consequences  if  he  did.  None 
of  the  teachers  suggested  that  the  speech  might  violate  a 
school  rule.  The  day  after  the  speech,  Fraser  was  charged 
with  violating  the  school's  disruptive-conduct  rule,  which        1 
read:  "[Cjonduct  which  materially  and  substantially  in-        1 
terferes  with  the  educational  process  is  prohibited,  in- 
cluding the  use  of  obscene,  profane  language  or  gestures." 
After  being  given  an  opportunity  to  explain  his  conduct, 
Fraser  was  suspended  for  three  days  and  told  that  his  name 
would  be  removed  from  the  list  of  candidates  on  the  ballot 
for  graduation  speaker. 

Eraser's  appeal  through  the  school's  grievance  system 
was  denied,  though  his  suspension  was  reduced  from  three 
days  to  two.  He  then  filed  a  civil  action  in  federal  district        | 
court  charging  that  the  school  board  had  violated  his  First 
Amendment  rights.  The  district  court  held  (1)  that  the  sanc- 
tions violated  Eraser's  free  speech  rights,  (2)  that  the 
school's  disruptive-conduct  rule  was  unconstitutionally 
vague  and  overbroad,  and  (3)  that  removal  of  Eraser's  name 
from  the  graduation  speakers  list  violated  the  due  process 
clause  of  the  Fourteenth  Amendment  because  the  dis-     ^ 
ciplinary  rule  did  not  mention  removal  as  a  possible  con-     ^ 
sequence  of  violating  the  rule.'*  The  court  awarded  Eraser 
S278  in  damages  plus  $12,750  in  costs  and  enjoined  the 
school  from  forbidding  him  to  speak  at  graduation.  The 
school  board  appealed  but  allowed  Eraser  to  speak  at        I 
graduation  (he  had  been  elected  as  a  write-in  candidate).        j 

The  United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit affirmed  the  district  court's  decision.'''  Applying  the 
Tinker  test,  the  court  found  that  Eraser's  speech  did  not  i 
substantially  disrupt  the  educational  process  or  invade  the 
rights  of  others.  Although  some  students  hooted  and  yelled, 
some  applauded,  and  a  few  made  sexually  suggestive 
movements  while  Eraser  spoke,  the  court  found  that  there 
was  no  difficulty  maintaining  order  during  the  assembly. 
One  teacher  testified  that  during  class  the  next  day  students 
expressed  so  much  interest  in  the  speech  that  she  spent 
ten  minutes  discussing  it.  According  to  the  court,  this  did 
not  amount  to  a  disruption  of  the  educational  process.  The 
speech  was  not  obscene,  and  the  court  refused  to  allow 
school  officials  to  apply  an  "amorphous  standard  of  'in- 
decency' "  to  restrict  the  First  Amendment  rights  of  a  high 


13.  311  F.  Supp.  664  (N.D.  Texas  1970). 

14.  563  F.2d  512  (2d  Cir.  1977).  cert,  denied.  435  U.S.  925  (1978). 

15.  Fraser,  106  S.Ct.  3167  (Brennan,  J.,  concurring). 


16.  Id.  at  3163. 

17.  Fraser  v.  Bethel  School  Dist.,  755  F.2d  D56,  1365  (9th  Cir.  1985). 
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school  student.  Such  authority,  the  court  feared,  would  in- 
crease the  risk  of  cementing  middle-class  values  for  deter- 
mining what  manner  of  expression  is  acceptable  and  pro- 
per. Acknowledging  that  school  officials  have  broad  discre- 
tion to  control  the  curriculum,  the  court  also  said  that 
though  the  assembly  was  a  school-sponsored  event,  it  was 
an  extracurricular  activity.  "Fraser  was  as  free  to  express 
himself  [in  the  assembly]  as  if  students  had  organized  a 
campaign  rally  in  the  cafeteria  or  outside  on  the  school 
steps."  The  court  held  that  "[a]s  long  as  the  speech  was 
neither  obscene  nor  disruptive,  the  First  Amendment  pro- 
tects him  from  punishment  by  school  officials."  The  board 
of  education  appealed  this  decision. 

The  United  States  Supreme  Court  reversed  the  Ninth 
Circuit  by  a  7-2  vote.  In  one  of  the  last  opinions  written 
by  Chief  Justice  Burger,  the  Court  held  that  school  officials 
are  authorized  to  impose  sanctions  on  a  student  who  makes 
an  "offensively  lewd  and  indecent  speech"  at  a  school 
assembly."  In  the  opinion,  the  Court  made  the  following 
points. 

(1)  The  constitutional  rights  of  pupils  in  public  schools 
are  not  coextensive  with  the  rights  of  adults.  A  public  school 
is  a  special  institution  with  a  special  mission— educating 
students.  This  idea  was  well  expressed  by  a  California  court 
when  it  stated: 

It  is  .  .  .  clear  that  students  do  have  rights.  .  .  .However, 
it  must  be  recognized  that  a  student  may  be  subject  to 
far  more  stringent  regulations  than  an  adult  outside  a 
school  environment  due  to  his  immaturity  and  status  as 
a  student  in  a  school  environment  where  disciplinary 
and  health  problems  and  considerations  relating  to  the 
safety  of  minors  take  on  special  significance.  .  .  .We 
specifically  reject  appellant's  contention  that  a  student 
is  in  the  same  position  as  an  adult  not  in  the  school  en- 
vironment. The  courts  have  universally  recognized  the 
difference,  including  those  situations  where  First  Amend- 
ment rights  admittedly  are  involved." 

(2)  Society  has  a  strong  interest  in  teaching  students 
the  boundaries  of  socially  appropriate  behavior  and  in  the 


public  schools'  responsibility  to  promote  this  interest.  The 
inculcation  of  the  "habits  and  manners  of  civility"  and  of 
"fundamental  values  necessary  to  the  maintenance  of  a 
democratic  political  system,"  the  Court  said,  is  "truly  the 
work  of  the  schools."  This  responsibility  makes  it  highly 
appropriate  for  the  public  schools  to  prohibit  the  use  of 


School  boards  may 
impose  reasonable 
restrictions  on  when 
and  where  expressions 
of  free  speech  may 
take  place  on  school 
property. 


vulgar  and  offensive  terms  in  public  discourse.  Older 
students  as  well  as  teachers  serve  as  role  models  for  younger 
students,  and  schools  that  tolerate  lewd,  indecent,  or  of- 
fensive language  cannot  convey  lessons  of  civil  discourse. 
Schools  officials  also  have  a  duty  to  protect  the  "sen- 
sibilities" of  students.  "Nothing  in  the  Constitution  pro- 
hibits the  states  from  insisting  that  certain  modes  of  ex- 
pression are  inappropriate  and  subject  to  sanctions.  .  .  . 
The  determination  of  what  manner  of  speech  in  the 
classroom  or  in  school  assembly  is  inappropriate  proper- 
ly rests  with  the  school  board."^''  This  statement  reflects 
the  deference  courts  have  traditionally  granted  to  school 
authorities'  judgments  on  how  to  run  schools. 

(3)  School  authorities,  acting  in  loco  parentis,  may 
protect  children,  especially  in  a  captive  audience,  from  ex- 
posure to  indecent  speech.  Although  the  Court  character- 
ized it  as  "obscene,"  the  speech  did  not  meet  the  constitu- 
tional standard  for  obscenity.^'  But  the  Court  indicated  that 


18,  Fraser,  106  S.Ct.  3159.  3166  (White.  Powell,  Rehnquist,  and  O'Connor, 
J.J. .  joined  in  the  opinion  of  the  Court;  Brennan.  J. .  filed  a  concurring  opinion; 
Blackmun.  J.,  concurred  in  the  result;  Marshall  and  Stevens.  J.J..  filed  dissen- 
ting opinions). 

19.  Montalvo  v.  Madera  Unified  School  Dist.  Bd.  of  Educ,  21  Cal.  App. 
3d  323,  329-30,  98  Cal.  Rptr  593,  597  (1971).  The  Supreme  Court  has  previously 
recognized  that  the  special  characteristics  of  public  schools  require  modifica- 
tion of  some  constitutional  protections.  See.  e.g..  T.L.O.  v.  New  Jersey,  469 
U.S.  325  (1985)  (school  officials  need  only  "reasonable  suspicion."  not  prob- 
able cause,  in  order  to  search  a  student,  and  a  search  warrent  is  not  necessary). 


20  Fraser,  106  S.Ct.  at  3165. 

21.  Miller  v.  California,  4B  U.S.  15  (1973).  The  Court  defined  obscene 
materials  as  "[wjorks  which,  taken  as  a  whole,  appeal  to  the  prurient  interest 
in  sex,  which  portray  sexual  conduct  in  a  patently  offensive  way,  and  which, 
taken  as  a  whole  do  not  have  serious  literary,  artistic,  political,  or  scientific 
value."  Id.  at  24.  Such  works  would  include  "(pjatently  offensive  representa- 
tions or  de.scriplions  of  ultimate  .sexual  acts,  normal  or  perverted,  actual  or 
simulated,"  and  "patently  offensive  representations  or  descriptions  of  mastur- 
bation, excretory  functions  and  lewd  exhibitions  of  the  genitals."  Id.  at  25. 
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expression  protected  when  directed  at  adults  may  be 
regulated  when  directed  toward  minors  because  of  the  state's 
interest  in  protecting  children  from  sexually  explicit  speech 
or  vulgar  and  offensive  spoken  language.  The  Court  relied 
on  three  earlier  cases  to  support  this  conclusion. ^^  In 
Ginsberg  v.  New  York^^  the  Court  upheld  a  statute  forbid- 
ding the  sale  of  soft-core  pornography  (magazines  depict- 
ing nudity)  to  minors  even  though  such  magazines  are  not 
obscene  for  adults.  In  FCC  v.  Pacifica  Foundation}*  the 
Court  upheld  a  regulation  that  prohibited  the  broadcasting 
on  afternoon  radio  of  a  comedy  monologue  with  references 
to  excretory  and  sexual  activities.  In  Board  of  Education 
V.  Pico^^  the  Court  reversed  summary  judgment  for  a  school 
board  when  the  board's  authority  to  remove  books  from 
a  school  library  because  of  their  content  was  challenged. 
According  to  Fraser,  all  the  members  of  the  Court  in  Pico, 
although  otherwise  sharply  divided,  acknowledged  that  the 
school  board  has  authority  to  remove  books  that  are 
vulgar.  2* 

The  Court  viewed  the  school's  role  in  protecting  these 
students  as  enhanced  by  the  fact  that  the  students  were  a 
"captive  audience."^''  While  the  majority  opinion  of  the 
Ninth  Circuit  stressed  that  students  had  a  choice  between 
attending  the  assembly  or  a  study  hall,  the  dissent  stressed 
that  students  were  a  captive  audience  because,  once  in  the 
assembly,  they  were  not  free  to  leave,  and  when  they  de- 
cided to  attend,  they  had  no  way  of  knowing  they  would 
be  exposed  to  this  sexual  innuendo.^*  The  Supreme  Court 
agreed  with  the  dissent  and  for  the  first  time  applied  the 
term  "captive  audience"  to  the  school  setting.^' 


22.  Even  though  Eraser's  speech  was  not  as  sexually  explicit  as  the  materials 
in  the  cited  cases,  the  Court  saw  the  sexual  innuendo,  because  it  was  directed 
at  students,  as  strong  enough  to  warrant  restriction.  But  Justice  Brennan  disagreed 
with  the  Court's  suggestion  that  school  officials  could  punish  Eraser's  speech 
out  of  a  need  to  protect  younger  students.  "Indeed,  to  my  mind,  respondent's 
speech  was  no  more  'obscene',  'lewd',  or  'sexually  explicit'  than  the  bulk  of  pro- 
grams currently  appearing  on  prime  time  television  or  in  the  local  cinema." 
Eraser,  106  S.Ct.  at  3168  n.  2  (Brennan,  J.,  concurring). 

23.  390  U.S.  629  (1968). 

24.  438  U.S.  726  (1978)  (plurality  opinion). 

25.  457  U.S.  853  (1982)  (plurality  opinion). 

26.  Eraser,  106  S.Ct.  at  3165  [citing  Pico,  457  U.S.  853,  871-72;  id.  at  879-881 
(Blackmun,  J.,  concurring);  id.  at  918-920  (Rehnquist,  J.,  dissenting)]. 

27.  "Captive  audience"  was  first  used  to  describe  streetcar  riders  in  Public 
Utilities  Comm'n  v.  Pollack,  343  U.S.  451,  469  (1952)  (Douglas,  J.,  dissenting). 
The  term  gained  acceptance  in  Lahman  v.  City  of  Shaker  Heights,  418  U.S.  298. 
302  (1974)  (plurality  opinion). 

28.  Eraser,  755  E2d  at  1367  (Wright,  J.,  dissenting). 

29.  A  number  of  lower  courts  have  described  students  as  a  captive  audience, 
reasoning  that  because  of  state  compulsory  attendance  laws,  students  have  no 
choice  about  attending  school.  See  Brandon  v.  Board  of  Educ,  635  E.2d  971, 
978  (2d  Cir.  1980),  cert,  denied.  454  U.S.  U23  (1981);  Katz  v.  McAulay,  438 


(4)  The  sexual  content  of  Eraser's  speech  is  different  ^ 
from  the  "nondisruptive,  passive  expression  of  a  political 
viewpoint"  represented  by  the  armbands  in  Tinker.  The 
Court  said  that  the  school  authorities  were  trying  to  regulate 
not  the  content  of  the  speech  but  merely  the  manner  in 
which  it  was  given.  Apparently  "manner"  refers  to  the  use 
of  sexual  innuendo.  By  relating  the  sexual  character  of 
Eraser's  speech  to  its  "manner"  rather  than  its  "content," 
the  Court  avoided  having  to  wrestle  with  a  content-based 
restriction  on  speech.  No  matter  what  type  of  forum  is  in-  | 
volved,  the  government  always  has  more  leeway  to  regulate 
the  manner  or  speech  than  to  regulate  its  content.^'*  Because 
in  the  public  school  setting  where  Eraser  was  speaking  the 
manner  of  his  speech  was  "offensive"to  fellow  students, 
he  could  be  disciplined  for  giving  the  speech.'' 

Due  Process 

The  Court  did  not  accept  the  argument  that  Eraser's 
due  process  rights  had  been  denied.  Due  process, 
guaranteed  by  the  Eourteenth  Amendment,  provides  pro- 
tection against  arbitrary,  unjust,  or  unreasonable  laws  or 
government  action.  One  aspect  of  due  process  is  that  laws 
or  regulations  should  be  clear  and  provide  adequate  notice  Q 
of  both  what  conduct  is  prohibited  and  what  punishment  ^ 
there  may  be  for  a  violation.  The  Court  upheld  the  school's 
rule  prohibiting  disruptive  conduct  and  "obscene"  lan- 
guage, and  the  majority  rejected  Eraser's  argument  that 
he  had  no  notice  that  he  would  be  suspended  as  "wholly 
without  merit."  Because  of  a  school's  need  to  impose  sanc- 
tions for  unanticipated  conduct,  school  rules  need  not  be 
as  detailed  as  a  criminal  code. 

Justice  Stevens  dissented  on  the  due  process  issue, 
finding  that  Eraser  had  had  no  notice  of  the  potential 
punishment.  Stevens  wrote  that  neither  the  rule  itself,  nor 
the  specific  warning  by  the  teachers,  nor  the  possible  im- 


E2d  1058,  1059  (2d  Cir.  1971),  cert,  denied.  405  U.S.  933  (1972).  But  see  Gam- 
bino  V.  Eairfax  County  School  Bd..  429  E  Supp,  731,  736  (E.D.  Va.  1977),  af- 
firmed, 564  E.2d  157,  158  (4th  Cir.)  (per  curiam)  (compulsory  attendance  does 
not  establish  a  captive  audience). 

30.  The  Coun  in  Fraser  did  not  expressly  state  what  type  of  forum  was 
involved  in  that  case. 

31.  The  Court  distinguished  this  situation  from  one  in  which  an  adult's  right 
to  use  an  offensive  form  of  expression  was  upheld.  Eraser,  106  S.Ct.  at  3164 
(citing,  Cohen  v.  California,  403  U.S.  15  (1971)  (right  to  wear  jacket  with  "Euck 
the  Draft"  on  it  in  courtroom  upheld).  See  also  Papish  v.  Board  of  Curators, 
410  U.S.  667  (1972)  (university  may  not  expel  a  graduate  student  for  distributing 
a  newspaper  containing  indecent  speech  absent  a  showing  of  any  disruption  of 
order  or  interference  with  the  rights  of  others;  the  mere  dissemination  of  ideas 
could  not  be  shut  off  in  the  name  of  the  "conventions  of  decency.") 
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propriety  of  the  speech  gave  Fraser  sufficiently  specific 
notice  of  the  possible  consequences  of  giving  the  speech. 
He  noted  that  if  a  student  is  to  be  punished  for  using  of- 
fensive speech,  he  is  entitled  to  fair  notice  of  the  scope 
of  the  prohibition  and  the  consequences  of  its  violation. '2 

Conclusion 

What  effect  does  Fraser  have  on  students'  freedom  of 
speech  in  public  schools?  Obviously,  school  officials  must 
still  comply  with  the  First  Amendment  and  may  not  restrict 
student  speech  without  a  constitutionally  valid  reason  to 
do  so.  The  Tinker  decision  recognized  that  the  maintenance 
of  order  in  school  and  the  protection  of  the  rights  of  others 
provide  valid  reasons.  Whatever  its  content,  speech  that 
"materially  disrupts  class  work  or  involves  substantial 
disorder  or  invasion  of  the  rights  of  others"  is  not  immu- 
nized by  the  constitutional  guarantee  of  freedom  of  speech. 
That  principle  is  still  good  law. 

Fraser  is  best  read  not  as  creating  a  new  reason  for 
restricting  speech  but  rather  as  giving  a  broader  interpreta- 
tion of  the  constitutionally  valid  reasons  identified  in 
Tinker.  The  special  characteristics  and  the  educational  mis- 
sion of  public  schools,  allow  school  authorities  to  regulate 
speech  that  is  part  of  the  school  program  but  is  in  their 
judgment  "indecent."  "The  First  Amendment  does  not  pre- 
vent the  school  officials  from  determining  that  to  permit 
a  vulgar  and  lewd  speech  .  .  .  would  undermine  the  school's 
basic  educational  mission ."^^  This  view  suggests  that  stu- 
dent speech  need  not  create  a  visible  or  physical  disrup- 
tion in  order  to  "disrupt"  or  "undermine"  the  work  of  the 
schools.  It  also  reconfirms  that  courts  should  and  will 
respect  local  school  officials  as  the  body  best  qualified  to 
judge  what  behaviors  interfere  with  the  work  of  the  schools. 
Disruption  of  the  educational  mission  by  a  student's  speech 
can  be  real  and  substantial  and  apparent  to  school  officials 
though  perhaps  invisible  to  an  untrained  observer.  The 
Court  not  only  gives  a  broad  meaning  to  "disruption"  but 
also,  by  stressing  the  school's  role  in  "inculcating  the  habits 
and  manners  of  civility,"  gives  a  broad  meaning  to  the 
school's  educational  mission,  thus  expanding  school  of- 
ficials' responsibility  and  presumably  their  authority. 

Fmser  may  also  be  read  as  giving  an  expansive  reading 
of  the  second  reason  for  restricting  speech  identified  by 
Tinker— preventing  the  invasion  of  or  collision  with  the 


rights  of  others.^*  Although  students  are  free  to  express 
unpopular  views,  they  must  take  into  consideration  the 
"sensibilities"  of  fellow  students.  The  protective  role  of 
school  officials  has  been  enhanced. 

Even  if  this  reading  of  Fraser  is  correct,  the  holding 
may  have  limited  application.  It  increases  school  ad- 
ministrators's  authority  to  limit  student  speech,  but  only 


Schools  have  a  duty 
to  inculcate  students 
in  acceptable  social 
behavior,  and  patently 
offensive  speech  at 
school  may  be 
forbidden. 


at  official  school  functions  and  only  when  administrators 
(acting  in  accord  with  board  policy)  conclude  that  inde- 
cent sjjeech  disrupts  the  school's  educational  mission.  Such 
a  conclusion  by  administrators  would  protect  the  school's 
interest  in  teaching  students  how  to  conduct  civil  and  ef- 
fective public  discourse  without  overstepping  constitutional 
limits. 

Fraser  upheld  the  school  district's  disruptive-conduct 
rule,  finding  that  it  provided  the  notice  of  potential  punish- 
ment that  the  due  process  clause  requires.  Although  the 
Court  said  that  school  rules  need  not  be  as  detailed  as  a 
criminal  code,  these  rules  should  describe  as  clearly  as 
possible  the  conduct  that  will  subject  pupils  to  punishment. 
If  a  speech  is  screened  and  found  to  be  inappropriate,  as 
Eraser's  was,  school  officials  or  teachers  should  explain 
why,  suggest  changes,  and  be  explicit  in  warning  the  stu- 
dent about  possible  consequences  of  giving  it. 

How  boards  of  education  and  lower  courts  will  use 
Fraser  remains  to  be  seen.  At  least  one  federal  court  in 
North  Carolina  has  cited  Fraser  in  upholding  the  suspen- 


32.  Fraser,  106  S.Ct. 

33.  Id.  at  3166. 


3169-72  (Stevens, 


34.  The  Supreme  Court  recently  decided  to  review  Kuhlmeier  \.  Hazelwood 
School  Disl.,  795  F2d  L368  (8th  Cir.  1986),  cert,  granted,  55  U.S.L.W.  3489 
(Jan.  20.  1987).  One  main  issue  in  this  case  is  whether  "invasion  of  the  rights 
of  others"  is  limited  to  interference  with  students'  legally  protected  interests. 
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sion  of  a  high  school  student."  The  student  held  up  signs 
(for  example,  "Bull  Shirt;  A— Hole")  at  a  school  basket- 
ball game.  After  he  refused  to  give  some  of  the  signs  to 
the  principal  and  refused  to  come  down  from  the  stands 
or  leave  the  gym  at  the  request  of  both  the  principal  and 
a  deputy  sheriff,  the  student  was  suspended  for  ten  days. 
In  granting  summary  judgment  for  the  board  of  education, 
the  court  said  that  the  speech  was  vulgar  and  offensive. 
'Some  of  the  language  would  not  be  appropriate  for  the 
barnyard  and  none  of  it  has  to  be  tolerated  in  the  class  room 
or  gym."  This  sexual  innuendo  was  not  entitled  to  First 
Amendment  protection  under  Fmser.  even  if  it  were,  school 
officials  may  discipline  a  student  for  disrupting  the  educa- 
tional process— and  this  authority  exists  regardless  of  a  stu- 
dent's legitimate  exercise  of  First  Amendment  rights. 

When  disciplining  smdents  for  their  speech,  keep  in 
mind  that  the  "work"  of  the  school  includes  teaching  social- 
ly appropriate  behavior.  It  also  includes  teaching  respect 


for  differing  viewpoints  and  teaching  students  through  for- 
mal instruction  and  by  example  the  rights  of  each  person 
in  our  democratic  society.  School  officials  can  maintain 
a  school  atmosphere  truly  conducive  to  education  only 
when  the  basic  rights  of  students  are  respected  and  the  ex- 
ercise of  these  rights  encouraged.^* 

The  Supreme  Court  recognized  this  point  in  1943: 

The  Fourteenth  Amendment,  as  now  applied  to  the  States, 
protects  the  citizen  against  the  state  itself  and  all  of  its 
creatures— Boards  of  Education  not  excepted.  These 
have,  of  course,  important,  delicate,  and  highly  discre- 
tionary functions,  but  none  that  they  may  not  perform 
within  the  limits  of  the  Bill  of  Rights.  That  they  are 
educating  the  young  for  citizenship  is  reason  for 
scrupulous  protection  of  Constitutional  freedoms  of  the 
individual,  if  we  are  not  to  strangle  the  free  mind  at  its 
source  and  teach  youth  to  discount  important  principles 
of  our  government  as  mere  platitudes."  H 


35.  Taylor  v.  Caldwell,  No.  ST-C-86-25.  slip  op.  rW.D.N.C.  Sept.  8.  1986). 
digested  on  page  35  of  this  issue.  Even  if  the  speech  had  been  protected,  the 
student's  conduct  was  sufficient  cause  for  the  suspension. 


36.  For  an  interesting  discussion  of  this  issue,  see  L^evin,  Educating  Youth 
for  Citizenship:  The  Conflict  Between  Authority  and  Individual  Rights  in  the 
Public  School.  95  Yale  L.J.  1647  (1986). 

37.  West  Virginia  Bd.  of  Educ.  v.  Bamette,  319  U.S.  624,  637  (1943). 


The  Umstead  Act 

(continued  from  page  19) 


the  statute  is  vague  (that  is,  does  not  fairly  inform  a  per- 
son of  what  is  commanded  or  prohibited),  denies  equal 
protection  of  the  laws,  and  is  arbitrary  and  capricious.  Nor- 
mally these  constitutional  protections  ar  not  available  to 
states  or  their  agencies,'^  but  they  should  at  least  be  ex- 
tended to  employees  charged  with,  or  sued  for,  violations 
of  the  act. 


33.  See  South  Carolina  v.  Katzenbach.  383  U.S.  301  (1966). 


Conclusion 

There  is  virtually  no  case  law  construing  the  Umstead 
Act,  and  hence  little  to  guide  a  governmental  agency  in 
trying  to  discern  whether  a  particular  activity  is  forbid- 
den. The  language  of  the  act  is  tortuous,  and  the  list  of 
exceptions  admits  of  no  logic  or  coherent  pattern. 

Fortunately,  most  of  the  challenges  brought  pursuant 
to  the  act  have  gone  to  early  graves,  and  thus  the  threat 
to  government  agencies  may  be  more  imagined  than  real. 
Nevertheless,  the  act  badly  needs  revision.  The  legislature 
clearly  needs  to  take  a  new  look  at  it,  perhaps  even  totally 
rewriting  the  statute.  We  may  hope  that  in  the  process  some 
new  ideas  will  emerge  regarding  the  purpose  of  the  act, 
its  reaches,  and  its  ramifications.  ■ 
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North  Carolina  School  Bus 

Transportation  Law 

Part  II:  Tort  LiabiUty 


by  Janine  Murphy 


W. 


hen  an  accident  or  injury  occurs  that  is  not  subject 
to  the  statutory  provisions  discussed  in  Part  I  of  this  arti- 
cle (School  Law  Bulletin.  Winter  1987)  and  the  school  board 
has  waived  its  governmental  immunity  by  purchasing  liabili- 
ty insurance,'  the  injured  party  may  be  able  to  recover  com- 
pensation for  his  injuries  by  bringing  a  civil  suit  against 
the  school  board  and  any  school  employees  involved  in  the 
incident.^ 

The  majority  of  civil  suits  involving  school  transpor- 
tation arise  as  a  result  of  a  highway  accident.  These  cases 
are  resolved  by  reference  to  traffic  laws.  But  other  cases 
arise  because  of  the  unique  circumstances  and  duties  sur- 
rounding school  transportation.  This  article  will  discuss 
the  issues  and  cases  that  have  arisen  in  North  Carolina  and 
other  states  because  of  these  unique  circumstances. 


The  author  received  her  J.D.  from  the  University  of  North  Carolina  at  Chapel 
Hill  in  1985  and  is  a  research  associate  at  the  Institute  of  Government. 

1.  State  and  local  governments  may  not  be  sued  without  their  consent  for 
injuries  arising  out  of  govenvmental  activities.  Governmental  activities  are  those 
carried  on  pursuant  to  a  state  requirement  or  in  discharge  of  the  state's  obliga- 
tion tor  the  health,  safety,  or  general  welfare  of  the  public.  They  are  therefore 
said  to  have  "governmental  immunity."  But  they  may  be  sued  without  the  govern- 
ment's permission  if  a  proprietary  activity  causes  the  injury.  A  proprietary  ac- 
tivity is  a  business-like  or  commercial  venture  carried  on  by  a  branch  of  local 
government.  It  is  unlikely  that  a  court  would  characterize  a  schixjl  activity  as 
proprietary.  G.S.  1I5C^2  authorizes  the  local  school  board  to  waive  its  govern- 
mental immunity  to  the  extent  that  it  has  purchased  liability  insurance. 

2.  The  injured  party  may  sue  the  school  board  for  its  own  actions  or  for 
the  actions  of  its  employees  that  were  committed  in  the  course  of  their  employ- 
ment. This  legal  principle  is  known  as  respondeat  superior. 


A  tort  is  a  civil  wrong  other  than  breach  of  contract 
for  which  a  court  will  provide  relief  to  the  victim  in  the 
form  of  monetary  compensation.'  Negligence  is  one  type 
of  tort  from  which  Uability  may  arise.  Negligence  is  defined 
as  conduct  that  falls  below  the  acceptable  standard  estab- 
lished by  law  for  protecting  others  against  unreasonable 
risk  of  harm."*  In  the  context  of  school  transportation,  the 
failure  to  repair  a  bus  known  to  be  unsafe  and  failure  to 
follow  traffic  regulations  are  examples  of  negligence. 

In  order  to  be  found  negligent,  the  school  board  or 
its  employees— such  as  bus  drivers,  principals,  or  mechan- 
ics—must have  owed  the  injured  party  a  legal  duty  (in  other 
words,  they  must  have  had  some  sort  of  responsibility  to 
him)  when  the  injury  occurred.  School  officials  do  not  have 
a  duty  to  protect  students  from  all  types  of  harm— the  duty 
to  protect  exists  only  when  injury  to  students  is  reasonably 
foreseeable  or  predictable.'  Most  courts  have  held  that  the 
duty  to  provide  safe  transportation  must  be  exercised  with 
ordinary,  reasonable  care.*  But  some  courts,  including  one 
North  Carolina  court,  have  held  that  a  high  degree  of  care 
must  be  exercised  in  providing  transportation  services.'' 


3.  Prosser  and  Keeton  on  the  Law  of  Torts  2  (Keeton  5th  ed.  1984). 

4.  Id.  at  169. 

5.  James  v.  Charlotte-Mecklenburg  Bd.  of  Educ,  60  N.C.  App.  642,  300 
S.E.2d  21  (1983). 

6.  E.  GoRDioN  &  D.  Sperrv,  Education  Law  and  the  Public  School: 
A  Compendium  T-51  to  T-52  (1978). 

7.  Slade  v.  New  Hanover  County  Bd.  of  Educ.  10  N.C.  App.  287,  295, 
178  S.E.2d  316,  321  (1971). 
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In  any  event,  the  degree  of  care  exercised  should  be  pro- 
portionate to  the  "child's  incapacity  to  adequately  protect 
himself."*  Examples  of  duties  include  the  duty  to  main- 
tain buses  in  a  safe  condition,  the  duty  to  adopt  and  en- 
force safety  regulations,  and  the  duty  to  hire  competent, 
responsible  bus  drivers.'  When  a  duty  is  owed  but  the 
school  in  some  way  fails  to  fulfill  it  and  the  failure  was 
a  reasonably  foreseeable  cause  that  lead  to  the  victim's  in- 
juries, the  school  board  may  be  held  liable  for  the  injuries. 
The  following  general  principles  emerge  from  examin- 
ing cases  in  which  school  boards  have  been  faced  with  civil 
suits  as  a  result  of  injuries  that  occurred  while  pupils  were 
being  transported  to  and  from  school  for  the  regular  school 
day. 

Bus  Stops 

Location.  A  school  board  may  be  held  liable  for  ac- 
cidents that  occur  at  a  bus  stop  but  do  not  involve  a  school 
bus  if  the  injured  party  proves  that  the  school  board  has 
negligently  placed  the  stop  in  a  dangerous  location.  In  a 
case  that  involved  a  bus  stop  located  beside  a  busy,  un- 
curbed, five-lane  highway— an  appellate  court  in  Oklahoma 
decided  that  the  school  district  board  "must  provide  a 
reasonably  safe  bus  stop  where  children  may  wait  for  the 
bus  with  reasonable  safety,  having  due  regard  for  their  age, 
immaturity  and  inexperience."'"  The  court  held  that  the 
school  district's  duty  to  exercise  reasonable  care  extended 
to  any  activity  of  school  bus  transportation  that  was  out- 
side the  control  of  parents.  A  Florida  court  of  appeals  held 
a  school  district  liable  in  a  case  that  involved  a  bus  stop 
located  near  a  vacant  lot  that  was  so  overgrown  and  filled 
with  junk  that  the  children  had  to  wait  for  the  bus  in  an 
unsafe  place  on  the  street." 

But  courts  have  not  held  school  districts  liable  in  all 
circumstances  in  which  there  was  danger.  For  example, 
in  one  case  the  parents  of  a  child  alleged  that  a  school  board 
had  negligently  placed  a  bus  stop  at  the  crest  of  a  hiU  around 
a  sharp  curve.  The  appeals  court  acknowledged  that  the 
school  board  had  a  duty  not  to  place  bus  stops  in  dangerous 


8.  Sharpe  v.  Quality  Educ.  Inc.,  59  N.C.  App.  304.  296  S.E.2d  661,  663 
(1982). 

9.  In  Betts  v.  Jones,  268  N.C.  410  (1935),  the  North  Carolina  Supreme  Court 
held  that  school  board  members  could  be  held  liable  for  hiring  an  incompetent 
bus  driver  when  the  conduct  of  the  board  members  was  unjustified  and  actually 
caused  the  plaintiffs  injury. 

10.  Brooks  V.  Woods,  640  P.2d  1000,  1001  (Okla.  Ct.  App.  1981). 

11.  School  Bd.  of  Broward  County  v.  Surette,  394  So.2d  147  (Fla.  Ct.  App. 


locations  but  refused  to  hold  the  board  liable  because  the   ^ 
evidence  showed  that  there  was  no  other  place  for  the  stop 
that  would  have  been  safer. '^ 

Walking  to  or  from  Bus  Stops.  While  school  districts 
must  make  every  effort  to  place  bus  stops  in  locations  that 
children  can  reach  safely  on  foot,  they  have  not  been  held 
liable  for  accidents  that  do  not  involve  a  school  bus  and 
occur  some  distance  from  the  bus  stop  as  students  walk 
to  or  from  the  bus  stop.'^  For  example,  in  Florida  a  court 
refused  to  hold  a  school  board  liable  for  injuries  a  student 
received  while  walking  to  a  bus  stop  on  a  busy  street  on 
the  grounds  that  the  student  was  not  within  the  school 
board's  physical  custody  and  therefore  was  not  within  the 
board's  duty  of  care  when  the  accident  occurred.'*  In 
another  case  a  school  district  was  not  held  liable  for  in- 
juries a  pupil  received  when  struck  by  a  car  three  blocks 
from  the  bus  stop  when  there  was  no  evidence  that  the  bus 
stop  was  unsafe  per  se,  even  though  there  was  another  safe 
and  more  convenient  location. '^ 

Supervision  at  Bus  Stops.  The  courts  have  not  held 
that  school  boards  have  a  duty  to  supervise  off-campus  bus 
stops,  but  boards  must  supervise  bus  stops  located  on 
school  property.'*  For  example,  a  school  board  was  held   ^ 
liable  for  failure  to  provide  adequate  supervision  at  a  bus  ^ 
stop  for  elementary  school  children  that  was  located  on 
the  semicircular  drive  of  a  high  school  where  high  school 
students  were  also  being  picked  up  and  discharged  from 
buses.  '■'  The  court  cited  the  following  factors  to  justify  its 
decision.  (1)  The  stop  was  a  major,  busy  pickup  point.  (2)      ' 
Some  of  the  children  were  very  young  and  could  not  exer- 
cise reasonable  judgment  for  their  own  safety.  (3)  The 
school  district  had  the  authority  and  personnel  to  super- 
vise the  location. 

In  order  to  recover  against  the  school  board,  the  in- 
jured party  must  prove  that  there  was  a  causal  connection 
between  the  lack  of  supervision  and  the  cause  of  the  ac- 
cident. For  example,  in  Nash  v.  Rapides  Parish  School 
Board^^  an  eight-year-old  was  struck  in  the  eye  with  a  stick 


12.  Gleich  v.  Volpe,  32  N.Y.2d  517,  346  N.Y.S.2d  806,  300  N.E.2d  148  (1973). 

13.  Harrison  v.  Escambia  County  School  Bd.,  434  So.2d  316  (Fla.  1983). 
But  see  note  44  and  accompanying  text  to  the  effect  that  school  boards  are  held 
responsible  for  the  safety  of  children  as  they  cross  the  road  immediately  after 
getting  off  the  bus. 

14.  Id.  at  319.  See  also  Vogt  v.  Johnson,  278  Minn.  153,  153  N.W.2d  247 
(1967). 

15.  Pratt  V.  Robinson,  45  App.  Div.  2d  641,  360  N.Y.S.2d  349  (1974). 

16.  Barlh  v.  Central  School  Dist.,  28  App.  Div.  585,  102  N.Y.2d  263  (1951). 

17.  Raymond  v.  Paradise  United  School  Dist.,  218  Cal.  App.  2d  1,  31  Cal. 
Rptr.  847  (1963). 

18.  188  So.2d  508  (La.  App.  1966). 
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by  another  child  as  they  played  while  waiting  to  be  taken 
home  by  the  school  bus.  The  court  acknowledged  that  the 
school  had  a  duty  to  supervise  the  children  but  refused  to 
hold  the  school  board  liable  because  there  was  no  proof 
that  someone  supervising  the  children  could  have  prevented 
the  accident. 

Boarding  Buses 

Accidents  seem  particularly  likely  to  occur  as  children 
wait  for  and  board  buses  at  the  end  of  the  school  day.  When 
an  injury  occurs  while  students  are  boarding  a  bus,  the 
school  district  may  be  held  liable  if  school  employees's 
negligence  caused  the  accident.  In  a  North  Carolina  case." 
the  county  was  held  liable  for  the  injuries  a  six-year-old 
received  while  waiting  to  board  a  bus  on  school  grounds. 
The  student  darted  in  front  of  one  bus  and  was  struck  by 
a  second  bus  passing  on  the  left  of  the  first  vehicle.  Long 
skid  marks  provided  evidence  that  the  second  bus  had  been 
traveling  too  fast. 

In  another  North  Carolina  case,^"  a  bus  driver  moved 
his  bus  while  students  were  walking  alongside  the  vehicle 
to  board  it.  The  school  board  was  held  liable  for  the  in- 
juries an  eleven-year-old  received  when  he  slid  under  the 
bus  after  a  fall  on  an  icy  sidewalk  and  the  rear  tire  ran  over 
his  legs.  The  court  held  that  the  bus  driver  had  a  duty  not 
to  move  the  bus  or,  in  exercising  a  high  degree  of  caution, 
to  determine  that  the  students  beside  the  bus  and  ap- 
proaching it  would  not  be  placed  in  danger  by  moving  the 
bus.  Since  the  driver  failed  to  do  this,  he  was  negligent, 
and  the  school  board,  as  his  employer,  was  held  liable  for 
his  negligence. 

The  foregoing  case  contrasts  with  Norris  v.  American 
Casualty  Co.^^  In  Norris  a  thirteen-year-old  was  in  a  group 
of  ten  to  twenty  students  who,  contrary  to  instructions,  had 
moved  away  from  the  curb  and  were  standing  three  feet 
in  the  street  as  the  bus  approached  at  approximately  five 
miles  per  hour.  The  boy  was  killed  when  he  fell  under  the 
front  wheel  of  the  bus  when  he  stooped  to  pick  up  a  book 
and  either  lost  his  balance  or  was  accidently  shoved.  While 
the  court  acknowledged  that  the  bus  driver  was  required 
to  exercise  the  highest  degree  of  care  and  foresight,  the 


school  board  was  not  liable  because  there  was  no  evidence 
that  the  driver  had  been  negligent. ^^ 

Accidents  While  Children  Are 
Riding  the  Bus 

At  a  minimum,  the  school  board  and  its  employees 
have  a  duty  to  exercise  ordinary,  reasonable  care^^  in  de- 
livering children  to  school. ^^  When  a  school  board  is  sued 
for  accidents  that  occurred  during  transportation,  the  most 
common  claims  are  that  (1)  the  bus  driver  was  negligent 
in  operating  the  bus,  (2)  the  bus  equipment  was  improper 
or  faulty,  or  (3)  the  school  or  the  bus  driver  did  not  pro- 
vide adequate  supervision  on  the  bus.^' 

Driver  Negligence.  Driver  negligence  can  occur  in 
many  ways,  including  feilure  to  follow  traffic  laws  and  safe- 
ty regulations,  failure  to  report  known  mechanical  prob- 
lems, and  failure  to  exercise  proper  care  under  the  cir- 
cumstances. School  districts  have  been  held  liable  for  in- 
juries when  the  evidence  showed  that  the  bus  driver  was 
sleepy  and  ran  off  the  road  on  a  curve, ^*  when  the  bus 
jerked  violendy  in  a  way  not  incidental  to  ordinary  travel, ^^ 
and  when  the  bus  driver  was  traveling  too  fast.^* 

Districts  cannot  be  held  liable  when  the  school 
employee  was  not  negligent.  For  example,  a  district  was 
not  liable  for  injuries  a  student  received  during  an  acci- 
dent at  an  intersection  when  the  evidence  indicated  that 
the  bus  driver  had  not  been  negligent. ^^  In  Sparrow  v.  For- 
syth County  Board  of  Education  ,^°  a  North  Carolina  case, 
the  board  was  not  found  liable  for  injuries  a  student  re- 
ceived when  a  bus  driver  slammed  on  the  brakes  after  he 
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was  hit  by  a  snowball  thrown  into  the  bus.  The  court  rea- 
soned that  the  driver  "acted  as  a  person  of  ordinary  care 
and  prudence  would  have  acted  under  similar  circum- 
stances."'' In  another  North  Carolina  case,  the  school  board 
was  not  held  liable  for  the  death  of  a  student  who  was  killed 
when  he  grabbed  the  door-control  bar,  the  door  opened, 
and  he  fell  out."  The  student  had  left  his  seat,  had  walked 


When  a  school  fails  a 
duty  of  care  owed  to 
its  students  and  that 
failure  is  a  reasonably 
foreseeable  cause  of 
injuries  to  a  student, 
the  board  may  be  held 
liable. 


to  the  front  of  the  bus,  and  had  been  told  by  the  bus  driver 
to  return  to  his  seat  before  the  accident  occurred. 

Faulty  Equipment.  School  districts  have  been  held 
liable  for  not  keeping  buses  in  safe  operating  condition. 
Faulty  equipment  can  be  the  direct  cause  of  an  accident. 
For  example,  one  district  was  found  to  be  liable  when  a 
student  fell  through  an  emergency  door  that  was  improperly 
latched  and  lacked  a  safety  device.''  Another  district  was 
held  liable  when  a  student  alleged  that  a  worn-out  tire  ex- 
ploded and  caused  the  bus  to  cross  the  centerline  of  the 
highway  into  the  path  of  an  oncoming  truck.''* 

Liability  may  also  result  if  faulty  equipment  sets  in 
motion  a  series  of  events  that  leads  to  injury  of  a  student. 
For  example,  in  one  case"  the  bus  had  a  known  history 
of  mechanical  trouble  and  tendency  to  stall.  Rather  than 
have  needed  repairs  made,  the  school  headmaster  placed 
jumper  cables  in  the  bus.  On  the  day  of  the  accident,  the 


bus  stalled  three  times.  When  it  stalled  the  last  time,  a  nine-  ~ 
year-old  was  struck  by  a  car  as  she  and  an  older  student 
crossed  the  highway  to  call  the  school  to  report  the  dif- 
ficulties. The  court  of  appeals,  in  reversing  summary  judg- 
ment for  the  defendants,  held  that  the  case  clearly  presented 
triable  issues  as  to  (1)  whether  the  defendants  breached  a 
duty  owed  the  plaintiff  under  the  circumstances;  and  (2) 
whether  the  defendants'  negligence  by,  among  other  things, 
using  a  bus  known  to  have  mechanical  problems  was  a  prox- 
imate cause  of  the  plaintiffs  injuries. 

Inadequate  Supervision  on  tlie  Bus.  Courts  have 
been  somewhat  reluctant  to  hold  the  school  board  liable 
for  injuries  to  student  passengers  caused  by  the  actions  of 
other  student  passengers.  This  reluctance  can  be  attributed 
to  several  factors.  One  of  these  factors  is  that  such  injuries 
occur  quickly— often  with  no  warning— and  thus  frequently 
are  not  preventable  even  with  the  most  vigilant  supervi- 
sion. For  example,  in  Smith  v.  Cumberland  County  Board 
of  Education, ^^  a  student  at  the  back  of  the  bus  was 
assaulted  by  another  student  while  the  bus  was  in  motion. 
In  panic,  the  assaulted  student  ran  to  the  front  of  the  bus, 
jerked  open  the  door,  and  jumped  to  her  death.  There  was 
no  evidence  that  the  girl  had  cried  out  or  spoken  to  anyone,  g 
The  North  Carolina  Supreme  Court  found  no  evidence  that  ft 
the  driver  was  negligent  in  his  supervision  of  the  bus 
because  he  did  not  know  of  the  problem  until  she  jumped. 

In  another  North  Carolina  case,'^  a  student  sought  to 
recover  damages  for  knife  injuries  received  during  a  fight 
on  a  school  bus.  The  State  Supreme  Court  refused  to  hold 
the  school  board  liable  because  the  plaintiff  failed  to 
establish  that  a  negligent  act  or  omission  by  the  driver  in 
operating  the  bus  was  a  proximate  cause  of  his  injuries.       ' 
The  Court  noted  that  even  though  the  same  students  had      | 
had  a  fight  on  the  bus  several  months  before,  there  was 
no  evidence  of  further  misconduct  until  this  second  fight 
occurred.  Thus  there  was  no  basis  for  suspecting  that  a 
second  fight  would  occur  and  no  reason  for  the  bus  driver 
to  have  taken  special  precautions,  such  as  requesting  a       i 
monitor  to  supervise  the  bus. 

Another  reason  injured  students  may  not  be  able  to 
recover  against  the  school  board  for  inadequate  supervision 
is  that  often  the  student's  own  actions  caused  or  were  a 
contributing  cause  of  the  accident.  The  result  is  based  on 
the  legal  doctrine  known  as  contributory  negligence.  Con- 
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tributory  negligence  is  conduct  on  the  part  of  the  injured 
party  that  contributes  as  a  legal  cause  to  the  harm  he  has 
suffered  and  falls  below  the  standard  to  which  he  is  re- 
quired to  conform  for  his  own  protection.'*  For  example, 
in  a  case  from  Tennessee,''  a  twelve-year-old  was  killed 
when  he  leaned  his  head  out  of  a  bus  window  and  his  head 
struck  a  guy  wire  supporting  a  utility  pole.  Even  though 
the  bus  monitor  could  not  see  the  side  of  the  bus  where 
the  child  leaned  out,  the  monitor  had  repeatedly  warned 
students  to  keep  their  heads  and  arms  in  the  bus.  The  stu- 
dent's age,  plus  the  warnings  he  had  received  to  keep  all 
parts  of  his  body  in  the  bus,  were  sufficient  for  the  court 
to  refuse  to  hold  the  school  district  liable  for  inadequate 
supervision.  If  a  student's  own  actions  were  partly  or  whol- 
ly responsible  for  his  injuries,  his  age  and  state  laws  on 
contributory  negligence  will  determine  whether  the  school 
board  can  be  held  responsible  for  his  injuries. 

In  a  few  cases  the  school  board  has  been  held  liable 
for  injuries  caused  by  other  students  on  the  bus  if  the  court 
believed  that  school  employees  either  were  aware  or  should 
have  been  aware  of  the  possible  danger  and  took  no  action 
to  prevent  it.'*"  One  school  board  was  held  liable  for  eye 
injuries  a  student  received  when  struck  by  an  object  thrown 
by  another  student."'  The  bus  driver  admitted  that  he  was 
responsible  for  maintaining  order  on  the  bus,  that  unruly 
behavior  had  been  occurring  for  fifteen  minutes  before  the 
accident,  and  that  he  had  been  told  of  the  behavior  but  had 
done  nothing  to  stop  it. 

In  a  similar  case  in  which  a  student  passenger  was  in- 
jured in  the  eye  by  a  pellet  propelled  by  a  rubber  band, 
the  New  Jersey  Supreme  Court  permitted  the  student  to 
sue  the  school  board. "^  The  court  held  that  a  jury  could 
have  found  that  the  board  knew  or  should  have  known  that 
this  type  of  behavior  was  common  and  that  the  school  ad- 
ministration was  negligent  in  that  it  foiled  (1)  to  take  precau- 
tions to  prevent  the  behavior  (by  making  sure  that  students 
did  not  get  rubber  bands  off  the  teacher's  desk  before  board- 
ing the  bus);  and  (2)  to  assign  a  substitute  safety  patrolman 
on  the  day  of  the  accident. 


As  these  cases  indicate,  when  an  injured  party  claims 
that  school  bus  passengers  were  not  adequately  supervised, 
the  school  board's  liability  will  depend  on  whether  the  court 
believes  that  the  accident  could  have  been  prevented  through 
adequate  supervision. 

Accidents  While  Buses  Are 
Being  Unloaded 

Accidents  also  may  occur  while  students  are  leaving 
buses  and  crossing  the  road  to  walk  to  their  homes.  Like 
most  states.  North  Carolina  requires  the  bus  driver  to  turn 
on  flashing  lights  and  lower  a  stop  sign,  thus  stopping  other 
traffic,  while  students  alight  and  cross  the  road."'  Never- 
theless, accidents  still  occur  when  motorists  do  not  see  the 
lights  or  when  bus  drivers  do  not  use  the  flashing  lights, 
or  turn  them  off  too  soon,  or  forget  to  count  in  order  to 
assure  that  all  children  have  crossed  the  road.  The  general 
rule  in  most  states  is  that  the  school  bus  driver  has  a  duty 
to  make  sure  that  his  passengers  are  safely  across  the  road 
before  turning  off  the  warning  signals  and  moving  the  bus."" 
When  failure  to  fulfill  this  duty  results  in  injury  to  a  stu- 
dent, the  bus  driver  and  the  school  board  will  be  held  liable. 

The  North  Carolina  rule  in  this  situation  is  found  in 
a  case"'  involving  a  six-year-old  who  left  the  bus  and  was 
struck  by  a  truck  while  attempting  to  cross  the  highway 
to  his  home  after  the  bus  pulled  away  from  the  stop.  The 
bus  driver  had  not  counted  the  children  as  they  left  the 
bus  and  did  not  determine  where  this  child  was  before  she 
started  the  bus.  The  court  upheld  the  Industrial  Commis- 
sion's finding  that  the  "school  bus  driver  was  negligent  in 
that  she  failed  to  see  that  the  minor  plaintiff  was  in  a  place 
of  safety  before  the  school  bus  was  put  in  motion.""*  The 
court  said  that  what  constitutes  a  place  of  safety  depends 
on  the  "age,  experience,  and  ability  of  the  passenger.""' 
Thus  the  care  that  the  driver  must  exercise  is  proportionate 
to  the  degree  of  danger  and  the  passenger's  youth  and  in- 
experience. In  this  case  the  bus  driver's  duty  did  not  end 
when  the  child  was  safely  off  the  bus  and  not  in  immediate 
danger.  The  bus  driver  had  not  exercised  proper  care  to 
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ascertain  that  each  child  had  crossed  the  highway  safely 
or  was  otherwise  out  of  danger 

In  other  states  bus  drivers  have  been  found  negligent 
when  they  failed  to  warn  students  of  approaching  vehicles 
as  they  left  the  bus."* 

Delivery  to  the  Correct  Location 

School  bus  drivers  must  also  take  care  to  deliver 
students  to  their  designated  bus  stops.  In  a  Louisiana  case 
an  eleven-year-old  was  injured  after  being  allowed  to  leave 
the  bus  at  a  friend's  stop  rather  than  at  his  home  stop.  The 
Louisiana  court  of  appeals'"  reversed  a  decision  in  favor 
of  the  school  board.  The  boy's  parents  had  repeatedly  told 
both  the  bus  driver  and  the  school  superintendent  that  their 
son  should  be  allowed  to  leave  the  bus  only  at  his  home 
stop.  The  court,  in  viewing  the  evidence  most  favorable 
to  the  plaintiff,  said  that  the  parents  "entrusted  their  son 
to  school  not  only  during  school  hours  but  also  while  he 
was  riding  to  and  from  school  in  a  school  bus."^" 

Use  of  Vehicles  Not 
Owned  by  the  School 

When  school  groups  are  planning  off-campus  cur- 
ricular  and  extracurricular  activities,  transportation  is  often 
a  problem  because  regular  school  buses  or  activity  buses 
are  not  available,  are  too  large,  or  perhaps  would  be  un- 
comfortable for  a  long  trip.  School  districts  have  turned 
to  carpools,  rented  cars  or  vans,  and  chartered  buses  to 
transport  students  to  off-campus  activities  when  school- 
owned  vehicles  cannot  be  used.  Because  of  possible  civil 
liability,  schools  should  consider  the  following  general  prin- 
ciples as  they  decide  about  transportation  to  off-campus 
events. 

As  discussed  in  Part  I  of  this  article,  G.S.  115C-242 
allows  the  use  of  regular  school  buses  to  carry  students 
to  activities  related  to  the  instructional  programs  of  the 
school.  School-owned  activity  buses,  but  not  regular  school 


buses,  may  be  used  to  carry  students  to  extracurricular  ^ 
activities. *'  When  regular  school  buses  or  school-owned 
activity  buses  are  used  for  transportation,  the  statutory  pro- 
visions for  student  injuries  and  the  tort  principles  just 
discussed  in  the  context  of  transporting  students  from  home 
to  school  and  back  are  applicable.'^  The  same  principles 
also  apply  when  carpools  or  rented  or  chartered  vehicles  | 
are  used  to  transport  students.  But  when  these  types  of 
vehicles  are  used,  school  officials  should  be  aware  of  several 
additional  considerations,  as  follows. 

Car  Pools.  When  school  personnel  undertake  to  pro- 
vide transportation  in  any  form,  they  have  the  duty  to  use 
ordinary  care  in  doing  so.  At  minimum,  this  means  that 
the  school  must  ascertain  that  (a)  drivers  are  safe  and  com- 
petent, (b)  vehicles  used  are  in  good  mechanical  condi- 
tion, and  (c)  adequate  supervision  is  provided.  Since  it  is 
difficult  to  perform  these  duties  adequately  when  carpools 
are  used,  school  personnel  should  not  organize  or  be  in- 
volved in  the  use  of  car  pools  to  transport  students  to  cur- 
ricular  or  extracurricular  activities.  When  a  school  seeks 
volunteers  to  drive  privately  owned  vehicles  and  an  acci- 
dent occurs  because  the  driver  was  negligent  or  the  vehi- 
cle used  was  not  in  good  repair,  the  school  as  well  as  the  m 
driver  could  be  held  liable  for  the  injuries. ''  ^ 

Rented  Cars  and  Vans.  Many  school  officials  believe 
mistakenly  that  when  a  rented  van  or  car  is  used,  the  risk 
of  liability  is  passed  on  to  the  rental  agency  and  any  acci- 
dent would  be  covered  by  the  agency's  insurance.'"  While 
the  rental  agency  would  indeed  be  held  liable  if  the  vehi- 
cle provided  was  defective,  the  school  still  has  a  number 
of  duties  to  perform  and  would  be  liable  if  it  was  negligent 
with  respect  to  them.  For  example,  the  person  selected  to 
drive  the  vehicle— whether  a  teacher,  coach,  or  other  school 
employee— must  have  a  good  driving  record  and  preferably 
some  sort  of  chauffeur's  license.''  Routes  selected  must 
be  safe,  and  students  must  be  adequately  supervised.  The 
teacher  in  charge  should  not  permit  vehicles  to  be  overload- 
ed with  either  passengers  or  equipment.'*  She  must  be  able 
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Central  Gaither  Union  School  Disl.,  133  Cal.  App.  124,  23  P.2d  769  (1933). 
But  see  Pelfrey  v.  Snowden.  267  Ky.  432.  102  S.W.2d  352  (1952)  (bus  driver 
was  not  held  negligent  for  failure  to  warn  of  the  approaching  vehicle  when  there 
was  no  evidence  that  he  saw  the  approaching  vehicle),  and  Bridge  v.  Woodstock 
Union  High  School  Dist.,  255  A. 2d  683  (1969). 

49.  Roberts  v.  Saint  Bernard  Parish  School  Bd.,  427  So.2d  676  (La.  Ct. 
App.  1983). 

50.  Id.  at  678. 


51.  N.C.  Gen,  Stat.  §  1I5C-247. 

52.  See  page  29. 

53.  Hanson  v,  Reedley  Joint  Union  High  School  Dist.  43  Cal.  App.2d  643, 
111  P2d  415  (1941);  Caston  v.  Buckeye  Union  Ins.  Co..  456  N.E.2d  1270  (Ohio 
Ct.  App.  1982). 

54.  Mawdsley,  supra  note  24,  at  11. 

55.  Whittington  v,  Sowela  Technical  Inst..  438  So,2d  236  (La.  Ct.  App. 
1983). 

56.  Id.:  Adams  v.  Kline,  239  A. 2d  230  (1968), 
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to  exercise  good  judgment  about  traveling  in  bad  weather 
or  late  at  night  when  the  driver  may  be  sleepy. ''^  In  addi- 
tion, the  agency  from  which  the  vehicle  is  rented  should 
be  a  reputable  one  with  a  record  of  providing  safe  vehicles. 
Further,  the  teacher  in  charge  must  be  alert  to  any  signs 
of  defect  in  the  rented  vehicle— such  as  poor  brakes  or  worn 
tires— and  should  refuse  to  accept  a  vehicle  with  known 
defects. 

Whittington  v.  Sowela  Technical  Institute^*  illustrates 
how  a  school  can  be  held  liable  for  an  accident  that  oc- 
curs in  a  rented  vehicle.  In  that  case  a  van  was  rented  by 
a  student  in  a  community  college  nursing  program  to  trans- 
port nursing  students  on  an  annual  school  trip  for  which 
the  students  were  awarded  twelve  credits.  Despite  these 
rental  arrangements,  the  school  retained  control  of  the  trip 
in  that  students  were  required  to  travel  in  a  group  and  were 
not  allowed  to  use  private  vehicles.  In  addition,  two  in- 
structors were  required  to  attend,  and  the  school  director 
had  to  approve  the  trip.  Before  the  trip  each  student  ex- 
ecuted a  "release"  form  stating  that  she  voluntarily  agreed 
to  participate  and  relieved  Sowela  Technical  Institute  of 
any  liability  associated  with  the  trip. 

During  the  trip  two  passengers  in  the  van  were  killed 
'  in  an  accident.  The  husband  of  one  deceased  student 
recovered  more  than  $300,000  on  behalf  of  himself  and 
his  minor  son  against  the  school's  insurer  in  addition  to 
$10,000  from  the  rental  agency's  insurer. 

On  appeal,  the  court  upheld  judgment  against  the 
school  on  the  grounds  that  the  technical  institute  had  not 
ftilfilled  a  number  of  duties  associated  with  transportation 
on  the  trip.  First,  the  court  held  that  the  school  could  not 
prospectively  absolve  itself  of  liability  for  negligently 
caused  injuries  through  the  use  of  the  "voluntary  release" 
form  signed  by  students  before  the  trip.  Second,  the  court 
found  that  although  the  trip  was  not  "required"  per  se, 
it  was  not  truly  voluntary  because  students  had  no  other 
way  to  earn  the  twelve  credits  awarded  for  making  the  trip. 
In  addition,  the  school  was  in  control  of  the  transporta- 
tion arrangements,  since  approval  of  the  school  director 
was  required  and  students  were  not  allowed  to  drive  to  the 
location  individually  or  to  use  their  private  cars.  Thus,  hav- 
ing virtually  required  the  students  to  make  the  trip  and  hav- 
ing dictated  how  they  were  to  travel,  the  school  could  not 
escape  liability  by  also  requiring  the  students  to  sign  a 
"release"  before  the  trip. 


The  court  also  held  that  under  the  circumstances,  the 
school  owed  a  "duty  to  its  students  to  provide  transporta- 
tion under  safe  conditions"  and  that  a  "greater  degree  of 
care  must  be  exercised  if  students  are  required  to  engage 
in  an  activity  where  it  is  reasonably  foreseeable  that  an 
accident  or  injury  may  occur."  The  court  considered 
transporting  sixteen  students  and  two  instructors  on  a  highly 
traveled  interstate  highway  for  a  great  distance  to  be  an  ac- 
tivity in  which  it  is  reasonably  foreseeable  that  an  acci- 
dent might  occur.  The  school  failed  in  its  duty  to  provide 
safe  transportation  in  that  it  knowingly  approved  of  over- 
crowding in  the  van  by  allowing  eighteen  persons  to  ride 
in  a  fifteen-passenger  vehicle.  Further,  by  approving  the 
use  of  an  inexperienced  nursing  student  as  a  driver,  the 
technical  institute  failed  to  provide  a  driver  qualified  and 
trained  in  transporting  a  large  group  over  a  long  distance. 
In  addition,  when  complaints  were  made  en  route  about 
the  student's  poor  driving  before  the  accident  occurred, 
the  instructors  in  charge  of  the  group  made  no  effort  to 
correct  the  situation. 

Thus  the  technical  institute  was  held  liable  for  the 
deaths  that  occurred  even  though  the  students  signed  a 
"release"  of  liability  before  the  trip,  and  even  though  the 
van  was  not  rented  by  the  school  or  driven  by  a  school 
employee.  As  the  Sowela  case  illustrates,  using  rented 
vehicles  will  not  necessarily  save  a  school  from  being  held 
liable  for  any  accidents  that  may  occur  in  those  vehicles. 

Charter  Buses.  Chartered  vehicles  are  often  used, 
especially  for  longer  trips.  When  such  vehicles  are  used, 
the  school  still  retains  the  duty  to  deal  with  a  reputable, 
safe  bus  company  and  the  duty  to  provide  adequate  super- 
vision for  students  while  they  are  on  the  bus.  Thus  the 
school  district  could  be  held  liable  for  an  injury  that  results 
from  inadequate  supervision  of  students  while  on  a  char- 
tered bus.  But  usually  the  bus  company,  not  the  school 
district,  will  be  held  liable  for  injuries  resulting  from  the 
negligent  operation  of  a  chartered  vehicle  as  long  as  the 
court  finds  that  the  bus  company  was  an  independent  con- 
tractor and  not  an  employee  of  the  school  district.''  Bus 
companies  have  been  held  to  be  independent  contractors 
in  cases  in  which  the  school  district  decided  only  the  time 
of  the  trip  and  the  destination  while  the  bus  company  pro- 
vided the  vehicles  and  drivers  and  selected  the  route,  the 
en  route  stops,  and  the  manner  of  driving.*" 
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Conclusion 

As  this  discussion  of  tort  liability  for  school  transpor- 
tation indicates,  if  a  school  district  or  school  employee  is 
negligent,  the  district  can  be  held  liable  for  accidents  that 
resuh  during  the  transportation  process.  While  not  all  ac- 
cidents can  be  prevented,  the  likelihood  of  accidents  and 
injuries— and  thus  tort  liability— can  be  reduced  if  bus  stop 
locations  are  selected  with  care,  if  buses  are  maintained 
in  good  repair,  if  bus  drivers  are  well-trained,  responsible 
people  and  if  student  discipline  is  maintained  at  all  times. 
Students,  bus  drivers,  and  all  those  involved  with  student 
transportation  must  be  informed  that  strict  safety  rules  will 
be  enforced  at  all  times.  Principals  should  not  hesitate  to 


use  appropriate  disciplinary  measures,  including  the  loss 
of  the  privilege  of  bus  transportation,  when  students 
misbehave— especially  if  the  misbehavior  endangers  other 
students.  Principals  also  should  not  hesitate  to  get  rid  of 
bus  drivers  who  are  incompetent  or  only  marginally  ac- 
ceptable drivers. 

The  important  point  to  remember  with  respect  to 
school  tort  liability  under  North  Carolina  law  is  that  school 
officials  have  a  duty  to  protect  students  when  injury  to 
students  is  reasonably  foreseeable  or  predictable.  School 
administrators  and  other  school  employees  involved  in  plan- 
ning or  operating  of  a  school  transportation  system  must 
be  aware  of  this  principle  and  constantly  evaluate  the  safety 
of  the  transportation  system  they  operate.  ■ 
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edited  by  Laurie  Mesihov 


PAID  LEAVE  FOR  EMPLOYEES'  RELIGIOUS 
HOLIDAYS.  Ansonia  Board  of  Education  v.  Philbrook, 
107  S.Ct.  367  (1986). 

Facts:  Ronald  Philbrook,  a  high  school  teacher  in  An- 
sonia, Connecticut,  is  a  member  of  the  Worldwide  Church 
of  God.  The  collective  bargaining  agreement  between  the 
Ansonia  Board  of  Education  and  the  Ansonia  Federation 
of  Teachers  granted  each  teacher  18  days  of  sick  leave  each 
year.  The  agreement  permitted  teachers  to  use  accumulated 
sick  leave  for  purposes  set  forth  in  the  contract.  Such 
designated  purposes  included  a  death  in  the  immediate 
family  (five  days);  religious  observances  required  by  a 
teacher's  faith  (three  days);  "necessary  personal  business" 
(three  days);  graduation,  wedding,  funeral,  and  religious 
services  involving  a  member  of  the  teacher's  immediate 
family  (one  day  for  each  function).  However,  the  contract 
prohibited  teachers  from  using  "necessary  personal 
business"  leave  for  any  of  the  other  purposes  designated 
in  the  contract;  the  category  could  not  be  used  for  the  obser- 
vance of  required  religious  holidays.  Leave  taken  in  ex- 


cess of  the  leave  permitted  by  the  agreement  would  be 
unauthorized  and  unpaid.  j 

The  Worldwide  Church  of  God  requires  members  to      | 
refrain  from  secular  work  on  certain  holy  days.  For 
Philbrook,  that  meant  missing  about  six  school  days  each 
year.  Philbrook  proposed  two  alternatives  to  the  school 
board  that  would  permit  him  to  take  those  days  as  paid 
leave.  First,  he  suggested  that  the  board  allow  him  to  use 
three  days  of  paid  "necessary  business  leave"  in  addition 
to  the  three  days  of  religious  leave  expressly  permitted  under 
the  contract.  Second,  since  the  cost  of  paying  a  substitute      i 
teacher  was  less  than  the  amount  of  pay  he  would  lose      | 
through  unpaid  leave,  he  proposed  that  the  board  give  him      I 
full  pay  for  the  three  extra  days  of  leave  and  let  him  pay      ' 
the  cost  of  a  substitute.  The  board  rejected  both  alternatives 
and  required  him  to  take  the  three  additional  days  as 
unauthorized,  unpaid  leave.  After  unsuccessfully  appeal-  A 
ing  the  board's  decision  to  the  Connecticut  Commission  ^ 
on  Human  Rights  and  Opportunities  and  the  federal  Equal 
Employment  Opportunity  Commission,  Philbrook  sued  the 
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^  school  board  in  federal  district  court  under  Section  701(j) 
of  Title  Vn  of  the  Civil  Rights  Act  of  1964.  When  he  lost 
in  district  court,  he  appealed  to  the  U.S.  Court  of  Appeals 
for  the  Second  Circuit.  The  Second  Circuit  ruled  that 
Philbrook  had  a  sincere  religious  belief  that  conflicted  with 
the  board's  leave  rules  to  Philbrook's  detriment.  The  court 
assumed  that  the  board's  decision  was  a  reasonable  accom- 
modation to  Philbrook's  religious  needs,  but  it  ruled  that 
when  an  employer  and  employee  each  propose  a  reasonable 
accommodation.  Section  701(j)  requires  the  employer  to 
accept  the  employee's  proposed  accommodation  unless  the 
employee's  proposal  would  cause  undue  hardship  for  the 
employer's  operations.  Consequently,  the  court  remanded 
the  case  to  district  court  for  consideration  of  the  degree 
of  hardship  Philbrook's  alternative  suggestions  might  cause 
the  school  board.  The  school  board  petitioned  the  U.S. 
Supreme  Court  for  review  of  the  Second  Circuit's  decision. 
Holding:  In  an  opinion  written  by  Chief  Justice  Rehn- 
quist,  the  Supreme  Court  reversed  the  Second  Circuit's 
decision.  The  Court  rejected  the  Second  Circuit's  position 
that  an  employer  must  accept  an  employee's  suggested, 
reasonable  accommodation  over  its  own  reasonable  pro- 

)posal.  Rather,  an  employer  satisfies  its  duty  under  Sec- 
tion 701(j)  to  make  a  reasonable  accommodation  without 
undue  hardship  simply  by  making  a  reasonable  accom- 
modation. Section  701(j)  permits  the  employer  to  choose 
its  own  reasonable  accommodation  over  one  suggested  by 
the  employee.  The  remaining  question,  then,  was  whether 
the  board  had  proffered  a  reasonable  accommodation  to 
Philbrook's  religious  needs.  The  Court  ruled  that  a  school 
board  policy  requiring  employees  to  take  religious  leave 
as  unpaid  leave  for  days  exceeding  the  contractual  limit 
ordinarily  was  a  reasonable  accommodation,  but  it  re- 
manded the  case  to  district  court  to  consider  whether  the 
board's  decision  was  reasonable  in  this  particular  case. 
Specifically,  it  directed  the  district  court  to  determine 
whether,  as  the  board  contended,  "necessary  personal 
business"  leave  was  a  category  of  leave  restricted  to  cer- 
tain purposes  or,  as  Philbrook  argued,  an  open-ended 
category  that  the  board  permitted  teachers  to  use  for 
numerous  secular  purposes  but  not  for  religious  purposes. 
In  other  words,  the  district  court  was  to  determine  whether 
the  board's  enforcement  of  its  otherwise  reasonable  policy 
discriminated  against  religious  use  of  necessary  business 
leave.  As  the  Court  observed, 

[U]npaid  leave  is  not  a  reasonable  accommodation  when 

^  paid  leave  is  provided  for  all  purposes  except  religious 

"  ones.  A  provision  for  paid  leave  "that  is  part  and  parcel 

of  the  employment  relationship  may  not  be  doled  out 

in  a  discriminatory  fashion,  even  if  the  employer  would 


be  free. .  .not  to  provide  the  benefit  at  all."  [Citation  omit- 
ted.] Such  an  arrangement  would  display  a  discrimina- 
tion against  religious  practices  that  is  the  antithesis  of 
reasonableness.  Whether  the  policy  here  violates  this 
teaching  turns  on  factual  inquiry  into  past  and  present 
administration  of  the  provisions  of  the  collective- 
bargaining  agreement  regarding  personal  business 
leave. 

—Benjamin  B.  Sendor 

The  author  is  an  Institute  of  Government  faculty  member  who  has  written 
extensively  on  the  relationship  between  government  and  religion. 


A  STUDENT  MAY  BE  SUSPENDED  FOR  DISRUP- 
TING A  SCHOOL  BASKETBALL  GAME.  Taylor  v. 
Caldwell  County  Board  of  Education,  ST-C-86-25, 
(M.D.N.C.  Sept.'  8,  1986.) 

Facts:  Sammy  Taylor,  a  high  school  senior,  and  other 
students  brought  signs  saying  "Give  War  Head,"  "Bull 
Shirt,"  "Go  Bananas,"  and  "A— Hole"  to  a  school  basket- 
ball game.  They  held  up  the  signs  during  the  girls'  game 
and  at  the  intermission  before  the  start  of  the  boys'  game. 

When  Herb  Stevens,  the  principal,  asked  him  for  the 
signs,  Taylor  gave  him  the  ones  he  was  holding  but  refused 
to  hand  over  the  signs  on  the  bleachers  nearby.  He  refused 
to  leave  the  stands  after  being  asked  to  do  so  by  Stevens 
and  then  by  a  deputy  sheriff  After  Taylor  was  persuaded 
to  leave,  Stevens  told  him  that  he  would  be  suspended  from 
school  for  ten  days.  The  written  notice  of  Taylor's  suspen- 
sion cited  his  (1)  refusal  to  obey  a  direct  order  to  leave  the 
stands  and  talk  with  the  principal  during  an  explosive  in- 
cident, (2)  use  of  abusive  and  vulgar  language  toward  of- 
ficials, (3)  incitement  of  others  to  resist  an  officer  of  the 
law,  and  (4)  refusal  to  obey  an  officer  of  the  law. 

When  the  board  of  education  and  the  state  court  re- 
fused to  stop  the  suspension,  Taylor  sued  the  board  and 
Stevens,  alleging  that  the  suspension  was  arbitrary  and 
capricious  and  thus  violated  G.S.  115C-391.  The  defendants 
moved  the  suit  from  state  court  to  federal  court  after  the 
plaintiff  amended  his  complaint  to  allege  that  he  was 
deprived  of  his  right  to  freedom  of  speech. 

Holding:  The  court  granted  the  defendants'  motion 
for  summary  judgment  and  dismissed  the  lawsuit.  With 
respect  to  Taylor's  First  Amendment  claim,  the  court  found 
that  under  Bethel  School  Dist.  v.  Fraser,  106  S.Ct.  3159 
1986)  (see  page  20  of  this  issue),  his  vulgar  speech  was 
not  entitled  to  First  Amendment  protection.  Although  the 
signs  left  something  to  the  viewer's  imagination,  sexual 
innuendo  is  sufficiently  offensive  to  allow  its  prohibition 
by  school  officials. 
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The  court  also  explained  that  even  if  Taylor's  speech 
were  protected,  school  officials  have  the  duty  and  respon- 
sibility to  discipline  a  student  for  disrupting  the  educational 
process.  This  authority  exists  regardless  of  a  student's  ex- 
ercise of  his  First  Amendment  rights.  The  basketball  game 
was  part  of  the  overall  school  program,  and  the  principal 
could  properly  take  action  against  Taylor  for  disrupting  the 
game  and  for  acting  disrespectfully.  Taylor's  refusals  to 
hand  over  the  signs,  to  come  down  from  the  stands,  to  leave 
the  gym,  and  to  obey  an  officer  of  the  law  and  also  his 
part  in  causing  a  disturbance  at  the  school  event  were  suf- 
ficient grounds  for  suspending  him. 

AN  EMPLOYEE  OF  ONE  SCHOOL  SYSTEM  IS  NOT 
DISQUALIFIED  AS  A  MATTER  OF  LAW  FROM 
SERVING  AS  A  HEARING  OFFICER  IN  A  SPECLVL 
EDUCATION  HEARING  IN  ANOTHER  SCHOOL 
SYSTEM.  Roberts  v.  State  Board  of  Education  of  North 
Carolina,  C-86-774-G  (M.D.N.C.  Oct.  29,  1986). 

Facts:  Parents  of  handicapped  children  challenged  the 
educational  program  offered  their  children  by  the  Caswell 
County  Board  of  Education.  Two  families  each  requested 
the  due  process  hearings  available  to  them  under  the  Educa- 
tion for  All  Handicapped  Children  Act  (EAHCA)  and  Ar- 
ticle 9  of  G.S.  Chapter  115C.  Ann  Stewart,  an  employee 
of  the  Chapel  Hill-Carrboro  Board  of  Education,  was 
selected  to  conduct  both  hearings.  The  parents  asked  a 
federal  district  court  to  issue  a  preliminary  injunction  en- 
joining Stewart  from  serving  as  the  hearing  officer,  claiming 
that  she  was  not  impartial  as  a  matter  of  law. 

Holding:  The  court  denied  the  motion  for  a  pre- 
liminary injunction  and  refused  to  find  that  the  procedure 
for  selecting  a  hearing  officer  in  Article  9,  G.S.  Ch. 
115C-116,  fails  to  comply  with  federal  law.  EAHCA  pro- 
vides that  whenever  the  parents  or  guardian  of  handicapped 
children  have  a  complaint  about  the  appropriateness  of  their 
child's  educational  program,  they  are  entitled  to  an  im- 
partial due  process  hearing.  Federal  regulations  prohibit 
any  employee  of  an  agency  involved  in  the  education  or 
care  of  the  child  or  any  person  who  has  a  personal  or  pro- 
fessional interest  that  would  conflict  with  her  objectivity 
from  serving  as  the  hearing  officer.  The  plaintiffs  claimed 
that  employees  of  any  local  educational  agency  in  North 
Carolina,  not  just  employees  of  the  local  agency  whose 
decision  is  being  challenged,  are  employees  of  an  agency 
"involved  in  the  education  or  care  of  the  child."  They 
argued  that  since  local  school  personnel  in  North  Carolina 
are  licensed,  supervised,  disciplined,  and  paid  by  the  state 
educational  agency,  they  are  not  "impartial"  within  the 
meaning  of  EAHCA.  But  the  plaintiffs  offered  no  evidence 


i 


demonstrating  how  that  employment  system  affects  the  im- 
partiality of  local  school  system  employees. 

The  defendants  presented  three  indications  of  local 
school  personnel's  impartiality  despite  the  statewide  system. 
(1)  Experience  shows  that  public  school  personnel  are  more 
inclined  than  other  professionals  to  rule  in  favor  of  the 
parents  of  handicapped  children;  (2)  local  school  systems 
operate  independently  of  one  another;  and  (3)  the  State 
Board  of  Education  has  no  power  or  duty  to  hire,  super-  | 
vise,  or  discipline  employees  of  a  local  school  system.        < 

The  court  explained  that  because  the  claim  does  not 
involve  "a  clear  violation  of  the  explicit  language  of  a 
federal  statute"  or  "the  contravention  of  clearly  declared 
congressional  policy,"  whether  the  preliminary  injunction 
should  be  granted  depends  on  (a)  plaintiffs  likelihood  of 
success  on  the  merits,  (b)  the  likelihood  that  plaintiffs  will 
suffer  irreparable  harm  without  an  injunction,  (c)  the  likely  ' 
injury  that  the  defendant  will  suffer  if  an  injunction  is 
issued,  and  (d)  the  public  interest.  The  court  then  applied 
that  test  with  the  following  results. 

(1)  Because  there  was  no  evidence  that  local  educa- 
tion personnel  are  "very  closely  aligned  with  and  to  some 
extent  under  the  direct  or  indirect  supervision  of  the  state  ^ 
education  agency,  plaintiffs'  success  on  the  merits  was  S 
uncertain. 

(2)  Plaintiffs  made  a  two-pronged  claim  of  irrepara- 
ble harm,  (a)  The  school  system  was  offering  "physical 
therapy"  by  unlicensed  personnel  who  would  not  receive 
adequate  supervision,  and  the  injunction  was  necessary  to 
insure  appropriate  services  until  the  hearing;  and  (b)  denial 
of  an  "impartial"  hearing  officer  constitutes  the  loss  of 
procedural  rights  under  EAHCA.  The  court  stated  that 
plaintiffs  had  presented  no  evidence  to  overcome  the 
presumption  of  impartiality  afforded  government  decision- 
makers, and  even  if  the  injunction  were  issued,  a  new  hear- 
ing officer  would  not  necessarily  rule  in  plaintiffs'  favor. 
Thus  there  was  no  evidence  that  granting  a  preliminary 
injunction  would  prevent  the  alleged  harm.  Loss  of  pro- 
cedural rights  without  a  showing  of  irreparable  harm  or  , 
clear  violation  of  public  policy  is  not  a  basis  for  injunc-  i 
tive  relief. 

(3)  In  looking  at  factor  (c)  in  the  test,  the  court  rea-       i 
soned  that  finding  that  the  state  procedures  violate  federal 
law  would  have  uncertain  but  significant  ramifications  for       | 
defendants:  the  pool  of  hearing  officers  would  be  decreased, 
and  the  educational  agencies'  ability  to  comply  with  federal 
law  might  be  impaired.  Preliminary  injunctions  should  not^K 
be  issued  if  the  public  might  be  adversely  affected  by^B 
limiting  the  discretion  of  public  officials  in  performing  their 
duties.  This  analysis  also  suggested  that  the  harm  to  the 
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'  general  public  resulting  from  a  preliminary  injunction  might 
outweigh  the  benefits.— 7h«iv  Ennis 

Ms.  Ennis,  a  1987  graduate  of  the  UNC  Law  School,  is  a  former  law  clerk 
at  the  Institute  of  Government. 

TENNESSEE  STUDENTS  WHO  HAVE  RELIGIOUS 
OBJECTIONS  TO  THE  READING  TEXTBOOKS 
MAY  BE  TAUGHT  READING  AT  HOME.  Mozert  v. 
Hawkins  County  Public  Schools,  (Al  F.  Supp.  1194  (E.D. 
Tenn,  1986). 

Facts:  In  1983  the  Hawkins  County  (Tennessee)  Public 
Schools  adopted  the  Holt,  Rinehart  and  Winston  basic 
reading  series  (Holt  series)  for  use  in  kindergarten  through 
eighth  grade.  A  group  of  fundamentalist  parents  complained 
that  the  textbooks  offended  their  religious  beliefs  and  asked 
that  the  Holt  series  be  removed  from  the  schools.  They 
alleged  that  these  books  might  influence  a  child  to  adopt 
feminism,  humanism,  pacifism,  and  other  philosophies 
they  considered  to  be  anti-Christian.  At  first  some  of  the 
children  were  given  alternative  assignments,  but  the  school 
board  later  unanimously  adopted  a  resolution  requiring 
teachers  to  use  only  board-adopted  textbooks  as  regular 
classroom  textbooks.  The  students  then  refused,  on 
)  religious  grounds,  to  read  the  Holt  series  or  to  attend 
reading  classes  in  which  the  Holt  books  were  used.  They 
were  suspended  from  school  for  three  days  and  then  for 
ten  days  more  because  they  continued  to  refuse  to  par- 
ticipate in  reading  classes  for  the  same  reason.  As  a  result, 
many  plaintiff-parents  withdrew  their  children  from  public 
schools  and  put  them  in  private  fundamentalist  schools. 

In  December  1983  these  students  and  their  parents  sued 
the  school  board,  four  principals,  and  other  school  officials 
under  42  U.S.C.  §  1983,  claiming  that  their  First  Amend- 
ment right  to  the  free  exercise  of  religion  had  been  violated. 
They  sought  damages  for  the  expenses  of  private  school 
and  an  order  requiring  the  school  system  to  accommodate 
their  religious  beliefs  by  providing  alternative  reading  in- 
struction. The  defendants  argued  that  any  attempt  to  pro- 
vide alternative  textbooks  would  violate  the  establishment 
clause  of  the  First  Amendment  through  excessive  state  en- 
tanglement with  religion.  The  district  court  ruled  that  while 
the  plaintiffs'  religious  beliefs  and  objections  were  sincere, 
their  rights  had  not  been  violated  because  the  books  were 
neutral  on  the  subject  of  religion  [582  F  Supp.  201  (1984)]. 

The  plaintiffs  appealed  to  the  Sixth  Circuit  Court  of 

Appeals,  which  reversed  and  remanded  the  case  [765  F.2d 

k  75  (1985)1 .  The  appeals  court  instructed  the  district  court 

f  to  determine  whether  the  school  board's  action  did,  in  fact, 

create  a  burden  on  the  plaintiffs'  free  exercise  rights;  and, 

if  so,  whether  that  infringement  was  justified  by  a  com- 


pelling state  interest,  and  then  whether  the  state  used  the 
least  restrictive  means  of  achieving  that  compelling  interest. 

Holding:  On  remand,  the  district  court  held  that  the 
plaintiffs'  rights  had  been  violated.  The  court  based  this 
holding  on  its  findings  that  (1)  the  plaintiffs'  beliefs  were 
sincerely  held  religious  convictions  entitled  to  First  Amend- 
ment protection,  and  (2)  that  certain  material  in  the  Holt 
series  was  offensive  to  these  beliefs.  The  court  rejected 
arguments  that  the  beliefs  at  issue  must  be  central  to  the 
plaintiffs'  faith  in  order  to  be  entitled  to  First  Amendment 
protection. 

The  court  then  applied  the  test  contained  in  Thomas 
V.  Re^'ie^v  Board,  450  U.S.  707  (1981):  "Where  the  state 
conditions  receipt  of  an  important  benefit  upon  conduct 
proscribed  by  a  religious  faith,  or  where  it  denies  such 
benefit  because  of  conduct  mandated  by  religious  belief, 
...  a  burden  upon  religion  exists.  While  the  compulsion 
may  be  indirect,  the  infringement  upon  free  exercise  is 
nonetheless  substantial."  The  court  found  that  the  plain- 
tiffs' free  exercise  rights  were  burdened  by  the  board's 
policy  because  the  students  were  required  to  read  the  Holt 
series  or  give  up  their  free  public  education. 

Since  "the  mere  fact  that  the  [plaintiffs']  religious  prac- 
tice is  burdened  by  a  government  program  does  not  mean 
that  an  exemption  accommodating  their  practice  must  be 
granted,"  the  court  then  considered  whether  the  school 
board  could  justify  the  burden  by  showing  that  its  policy 
was  the  least  restrictive  means  of  achieving  a  compelling 
state  interest.  The  real  issue,  the  court  said,  was  whether 
the  state  could  show  that  its  legitimate  and  compelling  in- 
terest in  public  education  necessitated  the  uniform  use  of 
the  Holt  series— that  is,  was  uniformity  essential  to  ac- 
complishing the  state  goal  of  literacy  and  good  citizenship? 
The  school  officials  argued  that  uniformity  was  necessary 
because  (1)  providing  alternative  programs  would  be  dif- 
ficult to  administer;  (2)  it  would  be  impossible  to  develop 
a  program  acceptable  to  the  plaintiffs;  (3)  if  plaintiffs  were 
allowed  an  alternative,  the  school  would  be  flooded  with 
similar  requests  for  alternative  programs. 

The  court  decided  that  the  state's  interest  in  unifor- 
mity was  not  absolute— in  fact,  many  expert  educators 
testified  at  trial  that  teaching  was  best  accomplished  through 
individualized  instruction.  The  court  also  noted  that 
evidence  at  trial  had  demonstrated  that  the  plaintiffs  could 
be  accommodated  without  materially  and  substantially 
disrupting  the  educational  process.  Further,  although  many 
other  elements  of  the  curriculum  might  also  offend  the 
plaintiffs'  beliefs,  thus  creating  the  possibility  of  similar 
requests  for  additional  alternative  programs,  the  plaintiffs 
had  objected  only  to  the  Holt  series.  As  a  result,  the  defend- 
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ants  could  not  justify  burdening  the  plaintiffs'  rights  in  this 
case  on  the  basis  of  speculation  about  the  future.  The  court 
also  said  that  the  school  board's  fears  of  being  flooded  with 
similar  requests  were  exaggerated,  given  the  cultural  unifor- 
mity of  the  region  and  the  lack  of  such  requests  in  the  past. 
Thus  the  court  found  that  the  state  could  achieve  its  goals 
through  less  restrictive  means— that  is,  without  uniform 
use  of  the  Holt  series. 

Remedy:  Because  the  evidence  indicated  that  none 
of  the  several  state-approved  reading  series  would  be  ac- 
ceptable to  the  plaintiffs  without  modification  and  because 
the  average  teacher  would  have  difficulty  recognizing  what 
materials  were  offensive  to  the  plaintiffs,  the  court  refused 
to  order  the  school  system  to  provide  alternative  reading 
texts.  Instead,  it  enjoined  the  board  from  requiring  these 
students  to  use  the  Holt  books  and  ordered  the  board  to 
allow  them  to  "opt  out"  of  the  school  reading  program  and 
classes  altogether  as  long  as  their  parents  provided  reading 
instruction  at  home.  Since  Tennessee  law  permits  home 
schooling,  home  schooling  for  a  single  subject  was  a 
reasonable  alternative  that  would  not  violate  either  plain- 
tiffs' free  exercise  right  or  the  establishment  clause.  The 
home  reading  classes  would  be  subject  to  Tennessee  home 
schooling  laws,  and  the  children  would  be  required  to  take 
standardized  achievement  tests  to  measure  their  academic 
progress.  Other  program  details  were  left  to  parents  and 
school  administrators. 

In  an  attempt  to  narrow  the  scope  of  its  decision,  the 
court  explicitly  stated  that  its  decision  did  not  require  the 
opt-out  option  to  be  made  available  to  any  other  students 
or  to  the  students  who  brought  a  lawsuit  in  any  subject  other 
than  reading.  Future  accommodations  for  these  or  other 
students  would  be  made  on  a  case-by-case  basis  by  school 
officials  and,  failing  that,  by  the  courts.  The  opinion  pro- 
vided no  guidelines  on  how  school  officials  are  to  decide 
whether  to  grant  similar  accommodations  in  future  cases. 

The  individual  defendants  were  granted  good-faith  im- 
munity from  money  damages  because  their  conduct  did 
not  violate  clearly  established  statutory  or  constitutional 
rights  of  which  a  reasonable  person  would  have  known. 

A  hearing  on  damages  against  the  Hawkins  County 
Board  of  Education  was  delayed.  The  defendants  have  ap- 
pealed the  decision  to  the  Sixth  Circuit  Court  of  Appeals. 
[Editor's  note:  On  December  16,  1986,  the  court  awarded 
$50,500  to  the  plaintiffs  for  the  costs  of  private  school 
education.  The  board  is  appealing  this  award.]— Janine 
Murphy 


Ms.  Murphy  holds  a  law  degree  from  UNC-Chapel  Hill.  She  is  a  research 
associate  at  the  Institute  of  Government. 


BOARD'S  DECISION  TO  TERMINATE  A  TEACHER 
IS  VACATED  BECAUSE  THE  COURT  COULD  NOT 
DETERMINE  A  SUBSTANTIVE  BASIS  FOR  THE 
DECISION.  Tabom  v.  Hammonds,  83  N.C.  App.  461,  350 
S.E.2d  880  (1986). 

Facts:  Leo  Tabom,  a  probationary  teacher,  was  hired 
by  the  Durham  City  Board  of  Education  and  assigned  to 
teach  a  class  of  emotionally  handicapped  students.  In  the 
middle  of  the  1984-85  school  year  the  superintendent, 
Cleveland  Hammonds,  notified  Taborn  that  because  of 
decreased  funding  resulting  from  a  teacher  audit  by  the 
State  Department  of  Public  Instruction,  he  had  recom-  | 
mended  Tabom's  dismissal.  At  Tabom's  request,  the  board 
held  a  hearing  to  review  the  recommendation.  At  the  hear- 
ing the  superintendent  presented  primarily  testimonial 
evidence  that  chronicled  the  reduction  of  funds  (caused 
by  a  duplication  of  head  counts  in  the  Exceptional  Children 
Program  and  the  declassification  of  children  reported  by 
the  Duke  Hospital  Program)  and  the  subsequent  reduction 
in  force  (RIP).  The  board  accepted  the  recommendation 
and  terminated  Taborn's  employment.  He  appealed  to 
superior  court,  which  affirmed  the  decision;  Taborn  ap- 
pealed again.  M 

Holding:  The  North  Carolina  Court  of  Appeals  re-  ^ 
versed,  vacating  the  board's  decision  and  remanding  the 
case  for  a  new  board  hearing.  This  result  was  necessary, 
the  court  said,  because  it  could  discern  no  substantive 
reason  for  the  decision  to  terminate  Taborn. 

In  Abell  v.  Nash  County  Board  of  Education,  71  N.C. 
App.  48,  321  S.E.2d  502  (1984),  cert,  denied,  313  N.C. 
506,  329  S.E.2d  389  (1985)  [see  16  School  Law  Bull. 
31  (Winter  1985)],  the  court  held  that  a  reviewing  court 
must  be  able  to  determine  what  factors  a  board  of  educa- 
tion used  in  reaching  an  administrative  decision  (as  well 
as  whether  the  decision  was  arbitrary,  capricious,  an  abuse 
of  discretion,  or  not  in  accordance  with  law).  Relying  on 
Abell,  the  court  defined  its  primary  task  as  applying  the 
"whole  record"  test  and  determining  whether  the  board's 
findings  supported  its  conclusion  that  board  policy  and  state 
law  were  followed  in  selecting  which  members  of  the  pro- 
fessional staff  were  to  be  recommended  for  dismissal.  But 
the  court  found  itself  unable  to  grant  a  meaningful  review  ; 
because  there  were  no  findings  regarding  the  relationship  1 
of  head  counts  in  areas  of  the  Exceptional  Children  Pro- 
gram to  the  plaintiffs  termination  and  other  deficiencies. 
The  board's  decision  contained  nothing  with  respect  to  two 
criteria  in  its  RIF  policy:  the  requirement  that  the  system  M 
provide  the  most  meaningful  educational  program  to  its  ™ 
pupils,  and  the  previous  evaluations  of  the  individuals  be- 
ing reviewed.  There  was  also  inconsistent  and  contradic- 
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tory  testimony  as  to  (a)  the  weight  each  criterion  in  the 
board's  poUcy  is  to  be  given,  and  (b)  how  the  criteria  were 
relied  on  in  Tabom's  case. 

The  court  recognized  that  program  decisions  and  the 
selection  and  retention  of  program  personnel  are  entirely 
within  the  board's  discretion  and  a  court  may  not  inter- 
pose its  judgment  for  the  board's.  However,  the  board's 
blanket  statement  that  it  followed  its  policy  did  not  afford 
a  basis  for  a  genuine  review  of  the  conclusion  that  Tabom 
was  "properly  included  within  [the]  group  of  professional 
staff  designated... for  termination  of  employment." 

The  court  rejected  Tabom's  assertions  that  the  board 
had  denied  him  a  fair  and  impartial  hearing  and  that  the 
board's  familiarity  with  the  facts  would  prevent  it  from  be- 
ing impartial  in  the  new  hearing. 

A  CAREER-STATUS  TEACHER  SERVING  AS  A 
PROBATIONARY  PRINCIPAL  HAD  A  STATUTORI- 
LY PROTECTED  RIGHT  AS  A  CAREER  TEACHER. 

Rose  V.  Currituck  County  Board  of  Education,  83  N.C.  App. 
408,  350  S.E.2d  376  (1986). 

Facts:  Randall  Rose,  who  had  obtained  career  teacher 
status  in  1975,  was  assigned  duties  as  a  principal  for  the 
)  school  years  1980-81,  1981-82.  and  1982-83.  He  was  not 
offered  a  principal's  contract  for  any  of  these  years  but  was 
paid  a  principal's  salary.  Rose  wrote  a  number  of  letters 
to  superintendent  Jeanne  Meiggs,  including  two  letters  in 
1982,  asking  for  a  recommendation  so  that  he  could  con- 
sider other  employment  possibilities.  On  July  16,  1982, 
he  wrote  to  the  board  of  education,  stating: 

I  hereby  resign  my  duties  and  responsibilities  as  prin- 
cipal effective  August  10,  1982.... 

I  would  be  willing  to  consider  accepting  a  regular 
teaching  position  here  in  the  county  and  don't  intend  to 
give  up  my  status  as  a  tenured  teacher.  If  you  are  un- 
willing to  honor  my  career  status  as  a  tenured  teacher, 
then  I  am  willing  to  accept  a  monetary  settlement  in  lieu 
of  my  tenure.  If  you  do  not  intend  to  offer  me  either  a 
position  or  a  monetary  settlement,  then  I  will  seek  relief 
through  the  court  system. 

Meiggs  responded  to  Rose  that  same  day,  accepting 
his  resignation  and  releasing  him  from  all  contracmal 
obligations.  She  testified  that  Rose  never  contacted  her 
about  a  teaching  position  or  about  any  misunderstanding 
over  his  resignation. 

Rose  sued  the  board,  seeking  reinstatement  as  a 
k  classroom  teacher,  back  pay,  and  other  benefits  arising  from 
W  the  board's  alleged  violation  of  G.S.  115C-325.  Both  par- 
ties filed  motions  for  summary  judgment;  the  court  granted 
the  board's  motion.  (Summary  judgment  is  appropriate  only 


when  there  is  no  genuine  issue  of  material  fact  and  the  mov- 
ing party  is  entitled  to  judgment  as  a  matter  of  law).  Rose 
appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed and  remanded,  holding  that  Rose,  as  a  probationary 
principal,  had  a  statutorily  protected  right  in  his  job  as  a 
career  teacher.  Unless  he  resigned  that  position,  the  board 
could  not  take  this  right  away  without  following  the  due 
process  procedures  of  G.S.  115C-325.  A  career  teacher 
assigned  duties  as  a  probationary  principal  could  resign 
those  duties  and  return  to  classroom  teaching.  (The  court 
noted  that  a  1983  amendment  to  G.S.  115C-325  makes  it 
clear  that  a  person  retains  his  stams  as  a  career  teacher 
during  the  probationary  period  as  a  principal.  Rose's  case 
was  decided  under  G.S.  115C-325  as  originally  drafted, 
which  did  not  specifically  address  this  question.) 

However,  the  trial  court's  refusal  to  grant  summary 
judgment  for  Rose  was  correct,  since  there  is  an  issue  of 
fact  as  to  whether  Rose  intended  to  resign  as  a  career 
teacher  or  only  as  principal.  This  is  a  question  for  the  jury, 
and  it  may  consider  all  evidence  bearing  on  the  cir- 
cumstances surrounding  Rose's  resignation.  If  the  jury 
determines  that  Rose  intended  to  resign  only  from  his  posi- 
tion as  principal,  he  will  be  entitled  to  a  salary  adjustment 
to  compensate  him  for  loss  of  salary  and  benefits  that  he 
suffered  because  of  the  improper  dismissal. 

The  court  also  held  that  the  applicable  statute  of  limita- 
tions is  G.S.  1-52(2),  which  allows  three  years  for  a  claim 
to  be  filed  "upon  a  liability  created  by  statute."  The  board 
had  argued  that  the  lawsuit  was  barred  by  the  two-year 
statute  of  limitations  in  G.S.  1-53(1),  which  applies  to  an 
action  on  a  contract  against  a  unit  of  local  government. 

SCHOOL  BOARD  IS  NOT  ENTTTLED  TO  THE  PRO- 
CEEDS OF  A  COMPLIANCE  BOND.  Mussallam  v. 
Mussallam,  83  N.C.  App.  213,  349  S.E.2d  618  (1986). 
Facts:  In  1981,  a  Kuwait  citizen  who  had  divorced  his 
Finnish  wife  filed  for  custody  of  their  daughter,  who  resided 
in  Finland  with  her  mother.  The  mother  was  granted 
custody.  In  1985  she  brought  the  seven-year-old  to  visit 
the  child's  father  in  Greensboro.  The  father  hid  the  giri 
and  refused  to  return  her  to  the  mother.  When  the  mother 
brought  an  action  to  enforce  the  Finnish  custody  decree, 
the  district  court  found  the  father  in  contempt  of  that  decree 
and  ordered  that  he  be  jailed  until  he  produced  his  daughter. 
On  the  father's  petition,  the  superior  court  set  a  secured 
bond  of  $25,000,  ordered  his  release,  and  ordered  him  to 
present  the  child  to  the  district  court  on  May  31,  1985. 
When  neither  father  nor  daughter  appeared  on  that  date, 
the  district  court  ordered  that  the  bond  be  forfeited  and 
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that  the  father  be  taken  back  into  custody  without  bond. 
On  the  basis  of  G.S.  115C-452  (which  codifies  the  con- 
stitutional provision  discussed  below),  the  Guilford  County 
Board  of  Education  moved  to  have  the  entire  bond  amount 
placed  in  the  Guilford  County  School  Fund.  The  district 
court  found  that  the  sole  purpose  of  the  bond  was  to  en- 
sure that  the  father  would  comply  with  the  order  to  pro- 
duce the  child,  not  to  ensure  that  the  father  would  present 
himself  to  the  court  for  further  proceedings.  Thus  the 
mother,  not  the  board,  was  entitled  to  the  proceeds  of  the 
forfeiture.  The  school  board  appealed. 

Holding:  The  North  Carolina  Court  of  Appeals  af- 
firmed the  district  court's  findings  that  the  bond  was  a  com- 
pliance bond  and  that  the  mother  was  entitled  to  the  pro- 
ceeds. Because  the  trial  judge  who  found  the  father  in  con- 
tempt had  made  no  findings  as  to  his  ability  to  produce 
the  child  while  in  custody,  the  superior  court  judge  released 
the  father  on  a  $25,000  secured  bond  to  ensure  that  the 
child  was  remmed  to  her  mother.  As  the  Court  of  Appeals 
interpreted  the  superior  court  order,  the  father  was  free 
to  do  as  he  wished  once  the  child  was  remmed. 

Article  IX,  Section  7,  of  the  North  Carolina  Constim- 
tion  provides  that  "the  clear  proceeds  of  all  penalties  and 
forfeitures  and  of  all  fines  collected  in  the  several  coun- 
ties for  any  breach  of  the  penal  laws  of  the  State,  shall 
belong  to  and  remain  in  the  several  counties,  and  shall  be 
faithfully  appropriated  and  used  exclusively  for  maintain- 
ing free  public  schools."  That  provision  mandates  that  a 
fine  imposed  in  a  criminal  case  be  paid  to  the  county  school 
fund.  But  this  case  was  not  a  criminal  case.  Thus  the 
$25,000  was  not  "clear  proceeds"  of  "any  breach  of  the 
penal  law."  The  underlying  domestic  action,  the  contempt 
proceeding,  and  the  bond  were  to  protect  one  individual, 
not  to  protect  society  from  the  breach  of  a  penal  law.  The 
court  analogized  this  bond  to  secured  bonds  in  cases  in- 
volving child-support  arrearages,  in  which  an  unsuccessful 
party  forfeits  the  bond  to  the  other  spouse,  not  to  the  school 
fund.  The  court  added  that  even  if  the  bond  were  an  ap- 
pearance bond,  it  was  intended  to  afford  the  mother  some 
recovery  if  the  father  failed  to  comply  with  the  order  to 
produce  the  child.  In  this  case  it  would  be  a  "manifest  in- 
justice" for  the  school  board  to  benefit  from  the  bond  pro- 
ceeds. [Editor's  note:  The  fact  that  G.S.  115C^52,  on  which 
the  board  relied,  omits  the  provision  about  "breach  of  the 
penal  laws  of  the  State"  does  not  alter  the  holding.]— 7^£. 

BOARDS  OF  EDUCATION  MAY  MEET  IN  EX- 
ECUTIVE SESSION  TO  HEAR  APPEALS  CON- 
CERNING A  STUDENT'S  NONPROMOTION  OR 
ELIGIBILITY  TO  PARTICIPATE  IN  INTERSCHO- 


i 


LASTIC  SPORTS.  Unpublished  Attorney  General's  Opin- 
ion, September  18,  1986. 

Question:  May  a  board  of  education  meet  in  executive 
session  to  consider  appeals  concerning  a  decision  not  to 
promote  a  student  or  a  student's  eligibility  to  participate 
in  interscholastic  sports? 

Opinion:  The  board  may  meet  in  executive  session 
to  consider  these  appeals.  G.S.  143-318.11(12)  permits  ex- 
ecutive sessions  "[t]o  consider  information,  when  State 
or  federal  law  (i)  directs  that  the  information  be  kept  con- 
fidential or  (ii)  makes  the  confidentiality  of  the  informa- 
tion a  condition  of  State  or  federal  aid."  The  Family  Educa- 
tional Rights  and  Privacy  Act,  20  U.S.C.  1232g,  prohibits 
school  systems  that  receive  federal  financial  assistance  from 
publicly  disclosing  information  contained  in  a  student's 
"education  records."  That  statute  defines  education  records 
as  "those  records,  files,  documents  and  other  materials 
which  (i)  contain  information  directly  related  to  a  smdent; 
and  (ii)  are  maintained  by  an  educational  agency  or  institu- 
tion or  by  a  person  acting  for  such  agency  or  institution." 
A  hearing  to  consider  the  promotion  of  a  student  would 
obviously  involve  disclosing  that  student's  education 
records.  Because  public  disclosure  of  that  information  could  ^ 
result  in  loss  of  federal  funds,  the  board  may  (and  should)  H 
consider  the  matter  in  executive  session. 

The  definition  of  "education  records"  and  regulations 
adopted  by  the  U.S.  Department  of  Education  are  broad 
enough  to  encompass  information  about  extracurricular  ac- 
tivities, including  interscholastic  sports.  Thus  G.S. 
143-318.11(12)  permits  the  board  to  meet  in  executive  ses- 
sion to  hear  a  student's  appeal  about  his  eligibility  to  par- 
ticipate in  interscholastic  sports.  [Editor's  note:  Further- 
more, the  Charlotte-Mecklenburg  policy,  which  prompted  I 
this  inquiry,  linked  eligibility  to  a  reassignment  request. 
G.S.  143-318.11(12)  permits  executive  sessions  to  consider 
questions  of  student  reassignment.]— 7^ £. 

I 
A  CONFLICT  OF  INTEREST  MAY  EXIST  WHEN  A 
BOARD  MEMBER  EMPLOYED  BY  A  SUPPLIER 
WHO  HAS  A  SALES  CONTRACT  WITH  THE 
BOARD  IS  PARTLY  COMPENSATED  WITH  COM- 
MISSIONS FROM  SALES  TO  THE  BOARD.  Un- 
published Attorney  General's  Opinion,  September  3,  1986. 

Question:  Is  there  a  conflict  of  interest  when  a  local 
board  of  education  purchases  under  a  contract  with  a 
distributor  that  employs  a  board  member  who  is  partly  com- 
pensated on  a  commission  basis  for  sales  to  the  board?  M 

Opinion:  A  conflict  of  interest  probably  exists  under  ^ 
two  of  the  three  statutes  relating  to  the  issue.  G.S.  14-234(a) 
provides: 
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^,  If  any  person  appointed  or  elected  a  commissioner  or 
director  to  discharge  any  trust  wherein  the  state  or  any 
county,  city  or  town  may  be  in  any  manner  interested 
shall  become  an  undertaker,  or  make  any  contract  for 
his  own  benefit,  under  such  authority,  or  be  in  any  man- 
ner concerned  or  interested  in  making  such  contract,  or 
in  the  profits  thereof,  either  privately  or  openly,  singly 
or  jointly  with  another,  he  shall  be  guilty  of  a  mis- 
demeanor. 

However,  G.S.  14-234(cl)  excludes  from  this  prohibition 
a  board  member  who  is  merely  an  employee  of  the  con- 
tractor if  she  does  not  vote  on  the  contract  and  if  the  other 
board  members  authorize  the  contract  by  "specific  resolu- 
tion." Thus  there  is  no  conflict  of  interest  when  these  two 
requirements  are  met. 

A  conflict  of  interest  probably  does  arise  under  G.S. 
14-236,  which  provides: 

If  .  .  .  any  member  of  any  board  of  education  ...  or 
any  manager,  teacher,  or  employee  of  such  board  shall 
have  any  pecuniary  interest,  either  directly  or  indirect- 
ly, proximately  or  remotely  in  supplying  any  goods, 
wares,  or  merchandise  of  any  nature  or  kind  whatsoever 
for  any  of  said  institutions  or  schools  ...  he  shall  be 
forthwith  removed  from  his  position  in  the  public  ser- 
vice, and  shall  upon  conviction  be  deemed  guilty  of  a 
misdemeanor  and  fined  not  less  than  $50.00  nor  more 
than  $500.00  and  be  imprisoned,  in  the  discretion  of  the 
court. 

There  is  no  statutory  exclusion  from  this  section  on  the 
basis  of  being  a  mere  employee  of  the  contractor.  But  the 
North  Carolina  Supreme  Court  has  held  that  the 
predecessor  to  G.S.  14-236  does  not  apply  to  a  mere 
salaried  employee.  State  v.  Debnam.  196  N.C.  740,  146  S.E. 
857  (1929).  Also,  the  Attorney  General's  office  has  issued 
formal  opinions  that  the  current  statute  does  not  prohibit 
contracts  between  the  board  and  a  company  that  employs 
a  board  member  in  a  salaried  position  so  long  as  the 
employee  is  not  an  officer,  manager,  or  stockholder. 
However,  receiving  a  commission  from  sales  under  the  con- 
tract may  constitute  "a  pecuniary  interest"  and  thereby  may 
represent  a  potential  conflict. 

G.S.  14-237  affects  other  members  of  a  board  who  vote 
for  a  contract  in  which  another  member  has  a  pecuniary 
interest: 

If  any  county  board  of  education  or  school  committee 
shall  buy  school  supplies  in  which  any  member  has  a 
pecuniary  interest,  the  members  of  such  board  shall  be 
removed  from  their  positions  in  the  public  service  and 
shall,  upon  conviction,  be  deemed  guilty  of  a  misde- 
meanor. 


This  provision  probably  does  not  apply  to  a  contract  with 
a  company  that  simply  employs  a  member  in  a  salaried, 
nonmanagement  position  but  could  apply  if  he  received 
a  commission  from  sales  under  the  contract  with  the  board. 
In  order  to  avoid  a  potential  conflict,  the  board 
member/employee's  method  of  compensation  might  be 
changed  to  eliminate  the  commission,  or  the  schools  might 
be  eliminated  from  his  sales  route.  Then  no  conflict  of  in- 
terest would  exist  so  long  as  the  member/employee  does 
not  vote  on  future  contracts  and  any  future  contracts  are 
authorized  by  "specific  resolution."  [Editor's  note:  Both 
G.S.  14-236  and  -237  provide  that  those  sections  "shall  not 
apply  to  members  of  any  board  of  education  which  is  sub- 
ject to  and  complies  with  the  provisions  of  G.S.  14-234(dl)." 
G.S.  14-234(dl)  exempts  members  of  a  city  board  of  educa- 
tion in  a  city  whose  population  does  not  exceed  7,500  and 
members  of  a  county  board  of  education  in  a  county  where 
no  city  has  a  population  exceeding  7,500.]— T^E. 

A  BOARD  OF  EDUCATION  MAY  NOT  DIVIDE  A 
CONTRACT  FOR  PLANS  AND  SPECIFICATIONS 
SIMPLY  TO  AVOID  STATUTORY  REQUIREMENTS. 

Unpublished  Attorney  General's  Opinion.  Sept.  8,  1986. 

Questions:  How  does  a  board  of  education  decide 
whether  an  engineer  or  an  architect  should  prepare  plans 
and  specifications  for  public  construction  or  repair  con- 
tracts in  excess  of  the  statutory  limits  of  G.S.  133-1.1?  May 
the  board  of  education  divide  a  contract  for  plans  and 
specifications? 

Opinion:  G.S.  133-1.1  provides  that  the  plans  and 
specifications  for  public  construction  and  repair  contracts 
in  excess  of  the  statutory  limit  must  be  prepared  (1)  by  an 
architect  if  the  plans  and  specifications  fall  within  the  prac- 
tice of  architecture  as  defined  in  G.S.  83A-1;  (2)  by  an 
engineer  if  the  plans  and  specifications  fall  within  the  prac- 
tice of  engineering  as  defined  in  G.S.  89C-3;  (3)  by  either 
if  the  plans  and  specifications  fall  with  the  statutory  defini- 
tion of  both  practices;  and  (4)  by  both  if  part  of  the  plans 
and  specifications  falls  exclusively  within  the  statutory 
definition  of  engineering  and  part  of  the  plans  and  specifica- 
tions falls  exclusively  within  the  statutory  definition  of 
architecture. 

G.S.  133-1.1  does  not  prohibit  splitting  a  contract  for 
plans  and  specifications,  but  G.S.  143-133  does  prohibit 
dividing  public  contracts  in  order  to  circumvent  bidding 
requirements.  Thus  a  board  of  education  probably  may  not 
lawfully  divide  a  contract  for  plans  and  specifications  in 
order  to  avoid  the  statutory  requirements  for  a  construc- 
tion or  repair  contract  exceeding  limits  set  by  G.S. 
133-1. l.-7:£. 
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